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JURISDICTIONAL STATEMENT

Appdlant, Brandon Hutchison, was jury tried for two counts of first degree murder and
sentenced to deeth in the Circuit Court of Lawrence County. This Court affirmed the conviction and
sentence on gpped. See State v. Hutchison, 957 SW.2d 757 (Mo.banc1997).

After hisdirect gpped, Brandon filed a Rule 29.15 moation that was amended by appointed
counsd. Thedrcuit court denied the mation after an evidentiary hearing on some of thedams
Because a deeth sentence was imposed in the underlying case, this Court has jurisdiction of thisRule

29.15 goped. Art. V., Sect. 3 and 10 (as amended 1982); Standing Order, June 16, 1988.



STATEMENT OF FACTS

In January, 1996, Brandon Hutchison was charged with the murder of Rondd and Brian Y ates
(SL.F.1)."! Hewas21 yearsold (Tr.251;T.Tr.1914) and lived & home with his parents, Lorraine and
Bill (T.Tr.1915). Brandon was broke; he had no money (Tr.279). So his parents contacted Dee
Wampler, acimind defense atorney in Soringfidd, Missouri (Tr.279). Mr. Wampler interviewed
Brandon and obtained aretainer of $15,000 from the Hutchisons (Tr.1043). However, he decided thet
he could not handle the case for that amount and Brandon's parents could not afford the additiond fee
(Tr.279). Mr. Wampler referred Brandon to Shane Cantin and William Crosby (Tr.280,1086).

Mr. Cantin hed been admitted to practice law three years and thiswas his firs murder in the
first degree case (Tr.932-34). Mr. Croshy hed been admitted five years, but had not handled any
murder cases asalicensed atorney (Tr.1057,1059). They spent nearly dl their time preparing for the
guilt phase (T1.981,990). They were concerned thet the two codefendants, Freddy Lopez and
Miched Sdazar, might testify againgt Brandon. Asaresult, they asked for disdosure of any deds made
with them (Tr.990). They dso sought to admit evidence thet Lopez and Sdazar were membersof a
vident, Higpanic gang, arguing that thiswould impect their credibility and give them amative to protect
eech other and to try to pin the offense on Brandon (T.Tr.239-46,252-90). The defense theory was
that Lopez and Sdazar were gang members “running herd” over ther dient (Tr.1016,1094). Counsd

believed that Brandon was a follower, he was not meking the decisons (Tr.1024,1068,1090).

! Record ditations are asfollows: evidentiary hearing transcript (Tr.); legd file of 29.15 gpped (L.F);

trid transcript (T.Tr.); supplementd legd file (SL.F.); and 290.15 exhibits (Ex.).



The gate told counsd they had no formd dedl with either codefendant (T.Tr.141-2). The
prosecutor had recommended life without probetion or parole for Sdazar (T.Tr.140). Asfor Lopez,
the date had discussons with his atorney and told him thet if he did agood job asawitness &
Brandon'strid, the state would reduce the charges to murder in the second degree (T.Tr.142). The
prosecutor said thet they had not reached aformd agreement as to the sentence, but he was thinking 30
years(T.Tr.142). Thetrid court ordered the Sate to disclose any agreement, formd or informd,
reached with ether codefendant (T.Tr.143).

Thetrid was st to begin in October. A couple of months beforetrid, counsd rediized thet they
were nat reedy for trid. They were up to their eyebdlsin work (Tr.1030). They fdt swamped and
unprepared (Tr.2003). They knew that Brandon hed growntup and pent nearly dl hislifein the State
of Cdifornia, but they had been unable to investigate his background (Tr.1064). Counsd wanted to
meke atrip to Cdiforniato investigate (Tr. 1064). They had not requested any background records,
only getting some grade cards from Brandon's mother (Tr.974-78,1030,1042). They requested a
continuance so thet they could prepare for pendty phase (Tr.989,1003,1064;S.L.F.27-28). Thetrid
court denied the request (SL.F.3-4).

The next few weeks, defense counsd focused on the guilt phase of trid; they did not have the
timeto prepare for the pendty phase (Tr.1064,1083). They had hired Dr. Lester Bland to evauate
Brandon to decide whether he was competent and whether he hed suffered from amentd diseese or
defect (Tr.986-89,1030,1069). Dr. Bland identified some deficits and problemsin hisreport (Ex.12).
He conduded that Brandon was competent and had no menta disease or defect, but that he had a

persondity disorder. Id. at 6, 8-10.
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Counsd did not fallow-up on any of theinformeation in Dr. Bland' s report or obtain any
additiond testing (Tr.1074). They did not have the money to hire additiond experts (Tr.983,1048).
The Hutchisons hed paid $5-6,000 in additiond fees (Tr.1047). They used this money for Dr. Bland
and depogitions. Id.

Jury sdlection began on October 4, 1996, less than eight months after counsd hed entered
(T.Tr.295). The State cdled Freddy Lopez (T.Tr.1068-1256). Lopez sold Terry Ferris
methamphetamine the evening of December 31, 1995 (T.Tr.1080). Timmy Y ateswas with Farriswhen
he bought the drugs (Tr.87-88). Laer in the evening, Ronnie and Brian Y ates cameto Lopez' sgarage
looking for their brother, and sayed for aNew Year's Eve party (T.Tr.1096). Lopez taked to the
Yaesand did aline of methamphetamine with them (T.Tr.2097). At 4:00 am. Lopez and hiswife
argued and went to their bedroom (T.Tr.1098). While he was gone, Sdazar shot the Yaes, daming
one hed tried to stab him with a screwdriver (T.Tr.1105,1109). Brandon ran into the house asking
Lopez to cometo the garage; he said that something bad had happened (T.Tr.1101). When Lopez
went to the garage, he saw the Y aes lying on the floor (T.Tr.1106).

Lopez' stestimony minimized hisinvolvement and portrayed Brandon asthe most culpable
(T.Tr.1110, 1112-13,1121,1127,1129,1131,1133-34). They took the bodiesto afarm road and shot
them again (T.Tr.1127,1133-34). Lopez sad he sayed in the car while Sdazar and Brandon got out
(T.Tr.1133), but later Lopez burned his shoes, because he was afraid they would incriminate him
(T.Tr.1234).

Defense counsd did not bdieve thet Brandon was actudly meking the decisonsthet night

(Tr.1024,1094). Counsd bdieved Sdazar was the shooter, both in the garage and on the farm road

11



(Tr.2090).? Thus, counsd tried to impeach Lopez with prior incondstent statements (T.Tr.1162-68)
and by quedtioning him about what he was getting for his testimony (T.Tr.1161-62,1242-43).

Lopez lavyer sad that the prosecutor was giving no deds (T.Tr.1242-43). Hewasjust
tegtifying to dear his constience and prayed that he recaived leniency. 1d. The prosecutor confirmed
Lopez undersanding, saying that he was il charged with firgt degree murder and was not getting out
of anything (T.Tr.1820). According to the State, Lopez convicted himsdlf on the sand and was going
to be hdd respongble (T.Tr.1820-21). After the prosecutor’ s argument, the jury convicted Brandon
(T.Tr.1836) and thetrid proceeded to pendty phase.

John Galvin daimed that Brandon had stabbed him months before the charged offense (Tr.938).
The date firg endorsed Galvin after jury sdlection during the guilt phase of trid (Tr.951,1063). Counsd
objected to the late endorsement, but did not ask for a continuance (T.Tr.1466-79). Defense counsd
wanted time to investigete this dlegation and bath atorneys thought they asked for a continuance
because of the late disclosure (Tr.951-53,1064).

Brandy Kulow had seen Brandon with agun (T.Tr. 1859). He pulled it out and pointed it &

her. 1d. It scared her. Id.

2 Thetrid court refused to condder Salazar's admission that he was the actud shooter on the farm road
(Ex.65), even though he was unavailable as awitness a the evidentiary hearing, invoking hisright againgt

sdf-incrimination (L.F.618).

12



Joyce Kellum, the victims mother, testified about the impact the desths hed on her and the rest
of her family, especidly her grandchildren (T.Tr.1872-76). Severd people, induding the court reporter,
cried (Tr.972,1079).

The defense cdled four witnesses in pendty phase, Dr. Bland, Brandon's parents, and afriend
who had met Brandon seven months before the killings (T.Tr.1876-1935). Dr. Bland testified thet
Brandon was competent and did not suffer from amentd disease or defect, but had borderline
intellectud functioning and a persondity disorder (T.Tr.1885,1888). He reveded Brandon's1Q was
76 or 78, he read a the fourth grade level and hed only completed the tenth grade (T.Tr.1881-83). He
hed been is specid education (T.Tr.1881-82).

On cross-examindtion, the prosecutor established thet Dr. Bland was relying soley on Brandon
and had not recaived any other information from independent sources (T.Tr.1891-93,1898,1903). The
date d0 dicited Brandon's substance abuse history and his substance abuse on the night of the offense
(T.Tr.1893-1900). On redirect, defense counsd dicited Brandon's verson of the events surrounding
the charged offense (T.Tr.1904-05). Brandon was afraid of Lopez and Sdazar (T.Tr.1904-05). He
did not shoat anyone, but did help carry the bodies (T.Tr.1905).

Brandon'sfriend, Frankie Y oung, reveded that Brandon was good to her children, helped with
chores and she consdered him just like family (T.Tr.1910-11). She acknowledged that he was vidlent
when he drank (T.Tr.1912).

Brandon’s mother did not think her son deserved to die (T.Tr.1922-23). Hewasaloving boy
with abig heart, doseto hisfamily (T.Tr.1918). He hed two brothers and two children of hisown

(T.Tr.1913-14,1916). She mentioned his difficultiesin school, he wasin specid education, had a

13



learning disability and was diagnosed with Attention Deficit Disorder (T.Tr.1919-21). Asareault, he
took Ritdin (T.Tr.1919).

Like Brandon's mother, Mr. Hutchison did not think his son’s acts deserved degth (T.Tr.1932-
33). He had vidted Brandon every Sunday & thejal, and would continue to visit Brandon (T.Tr.1934).
He planned to take care of Brandon’ stwo boys (T.Tr.1935).

Counsd would have liked to have done more in mitigation (Tr.990,1083). They wanted to
present afull and complete Sory of Brandon'slife for the jury to hear (Tr.1082-83). They did not have
time (Tr.990,1083). The pendty phase suffered the most (Tr.1064).

Thejury recommended a degth sentence (T.Tr.1956). On November 12, 1996, the trid court
sentenced Mr. Hutchison (T.Tr.1985). He gppeded to this Court; counsd raised seven issues, three of
which were unpresrved. State v. Hutchison, 957 SW.2d 747 (Mo.banc1997). This Court denied
rdief. 1d.

Meanwhile, ajury found Sdazar quilty of firs degree murder, but imposed a sentence of life
without probation or parole (Ex.62] a 1747). Freddy Lopez did not testify a Sdazar’ strid (Ex.79 a
27).

Lopez obtained the services of Dee Wampler, Brandon's origind atorney (Ex.79 a 1). On
November 21, 1997, Lopez pled guilty to the reduced charge of second degree murder and, at the
prasecutor’ s recommendation, received ten years on each count, to be served concurrently. 1d. a
948. The date bdieved that he was guilty of first degree murder, but said it was recommending theten
year sentence a the request of thevictims family. 1d. at 9,27,28,38. The court sentenced Lopez to

ten years on December 10, 1997. 1d. at 48.

14



Thefdlowing month, the victims' family filed awrongful desth action againgt Lopez, who filed
an answer the same day (Ex.84 & 1).3 Sx days later, the parties filed a settiement agreament with the
court. Id. a 2. Lopez paidthe Yates family $200,000.00 and their atorney, Steven Hays, $30,000.
Id. at 3-5,10-11. Haysincurred no expenses. Id. at 5.

Brandon challenged his conviction and sentence, filing aRule 29.15 motion (L.F.9-14).*
Appointed counsd filed an amended moation dleging numerous condtitutiond vidlations (L.F.20-156).
Thetrid court denied a hearing on some daimsinduding: that the prosecutor had not reveded the dedl
with Freddy Lopez; and that Freddy Lopez' s payment of $200,000 to obtain aten year sentence
showed that justice was for sale and Brandon was arbitrarily sentenced to deeth (L.F.814).

The evidentiary hearing focusad on the effectiveness of trid counsd and their failure to
investigate and prepare for pendty phase. Brandon's mother smoked marijuana with her sonswhen
they were smdl boys (Tr.413). An unde sexudly abused Brandon when he was only ten yearsold
(Tr.169-71,183,190-93,201-02,250,262,370,422). Brandon had difficulties in school; he could not
read and write very well and was placed in specid education (Tr.187,197-98,257-59,Ex.53 a 52).
Other kids made fun of him; he hated it (Tr.137,168-69,198-99,258). Brandon turned to acohol and

drugs (Tr.184-85,193,208-09,261,268-69,Ex.53 at 11,13,16-17,18,20-21,27,38-40,50). Thiswas

3 Cartified copies of thewrongful desth action were proffered a the evidentiary hearing, but the trid
court refused to congder them (Tr.1138-39).
* In preparing Brandon's brief, counsd discovered that the legd fileis misnumbered, with pages 780-89

repested twice. Counsd gpologizes for this error and the resulting inconvenience.
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not unique to Brandon; hisfamily had a history of dcoholism and substance abuse (Tr.180,209-
10,253,389,413,414,415,426-27,461).

By age 16, Brandon was being treated by apsychiatrist (Tr.382,Ex.53). Dr. Jarold Parrish
concluded thet he suffered from a Bipolar Disorder (Tr.383 Ex.53 a 11-13). Hetried to trest him with
Lithium (Tr.390). Brandon tried to quit drinking and using drugs. He went to three trestment centers
(Exs.Tr.184-85,193,261,268-69,393,395,399,403,406,412). Dr. Parrish thought Brandon was a
good kid, with alot of problems (Ex.53 a 19,50,Tr.383,418).

Severd experts andyzed and explained Brandon's problems (Tr.294-657,659-742,743
87,790-853,854-905).> These expertsrdied on background materid, induding school, mediicd,
psychiatric, law enforcement and jail records (Exs.3-15,Tr.325). Brandon has mild brain damege
(Tr.440,696,969). He auffersfrom aLearning Disorder, Attention Deficit Hyperactivity Disorder,
Bipolar Disorder, Polysubstance Dependence and having been sexudly abuse asachild (Tr.341-
42.450-465). Hisfunctioning places him & the bottom 9% of the population (Tr.442-43,868-86). His
mentd ageis between 8 and 12 years (Tr.444). These ddficitsimpacted on Brandon's dbility to
Odliberate and to gppreciate the crimindity of his conduct (Tr.481-83,499). They made him susceptible
to the domination of others, such as Lopez and Sdazar (Tr.350,359,362,381,394,473,476, 477,827).
He wanted desperatdly to fit in; he was easily manipulated and used (Tr.369,476-77,827).

Theexperts opinions were condgtent with the views of Brandon' sfamily and friends. They
knew that Brandon was afollower, not aleader (Tr.53,66,81,136-37,161, 185,213,266,914). They

knew that Lopez was abad influence and wasin control (Tr.51-53,66,73,81,141,188,213,277-

> The expert tesimony is further detailed in Paint 1V, infra.
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78,915-16). They cared for Brandon and thought he was a good person (Tr.48-49,97,138,908-09).
Trid counsd agreed, saying, “he sagood kid” (Tr. 1050).

Thetrid court denied the 29.15 mation. (L.F.755-809,814). This goped follows.

17



POINTSRELIED ON

FREDDY LOPEZ HAD A DEAL

Themotion court clearly erred in denying Brandon's 29.15 motion or
alternatively, an evidentiary hearing, because the prosecutor allowed thejury to
consider Freddy Lopez' falsetestimony that he had no deal and argued therewasno
deal in violation of Brandon’sright to due process, Fourteenth Amendment, U.S.
Constitution, in that the state had agreed to reduce the chargesfrom first degree
murder to second degree murder and to a sentence of aterm of years. Brandon was
prejudiced as L opez wasthe only testifying witness present during the actual killing
and attributed statements and actsto Brandon, which if believed, made Brandon
guilty of first-degree murder. Therecord did not refute, but supported thisclaim.

Napue v. lllinois, 360 U.S. 264(1959);

People v. Sawvides, 136 N.E.2d 853(N.Y .App.1956);
Hayes v. Sate, 711 SW.2d 876(Mo.banc1986);
Barry v. State, 850 SW.2d 348(Mo.banc1993);

U.S Cond., Amend. XIV; and

Rule 29.15.
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JUSTICE FOR SALE

Themotion court clearly erred in denying Brandon’s Rule 29.15 motion
without affording him a hearing on the claim that justicewasfor salein violation of
hisrightsto due process, and not to be arbitrarily and capriciously sentenced to
death, Eighth and Fourteenth Amendments, U.S. Constitution, and Articlel, Section
14, Missouri Constitution, in that he pled that the prosecutor offered Freddy L opez a
mor e favor able plea bar gain because L opez was able to pay thevictims' family
money for their loss, whereas Brandon, an indigent, could not, and that wealth of a
defendant isan arbitrary classification; these facts were not refuted by the record,
rather Lopez sqguilty pleatranscript revealsthat the prosecutor indeed
recommended a ten year sentence at therequest of the victims families, even though
the prosecutor thought the evidence supported first degree murder, which hasa
mandatory life without parole sentence, and evidence was offered to show that L opez
paid thevictims family $200,000.00 only a few weeks after he was sentenced to ten
year s, Brandon was pr g udiced because hereceived death, not because heisthe most
culpable, but because he cannot pay a large sum of money to the victims' family.

Woodson v. North Carolina, 428 U.S. 280(1976);
McCleskey v. Kemp, 481 U.S. 279(1987);

Wayte v. United States, 470 U.S. 598(1985);
Barry v. State, 850 SW.2d 348(Mo.banc1993);

U.S Cong. Amends VIII and XIV;
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Mo. Cong. Art. I, Sec. 14; and

Rule 29.15.
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COUNSEL DID NOT INVESTIGATE BRANDON'S BACKGROUND

Themotion court clearly erred in denying the Rule 29.15 motion because
Brandon was denied hisright to effective assistance of counsel, due process and was
arbitrarily and capriciously sentenced to death, Sixth, Eighth and Fourteenth
Amendments, U.S. Constitution, in that trial counsel failed to investigate and present
evidence of Brandon’s background, including:

1. Dr. Parrish, apsychiatrist, who had treated Brandon for 3 and “2years
when hewasateen, noting Brandon suffered from a Bi-Polar Disorder,
was an alcoholic who tried to stop drinking and suffered withdrawal
symptoms, had a family history of drug and alcohol use, was a victim of
sexual abuse as a child, suffered from Attention Deficit Hyperactivity
Disorder, was afollower, and was a good kid with alot of problems;

2. School, medical, mental health, and jail recordswhich further documented
Brandon’stroubled childhood, mental health problems, drug and alcohol
addiction, sex abuse, ADHD, lear ning difficulties, memory problems, and
other social and emotional problemsthat resulted in Brandon being easily
influenced by othersand being a follower;

3. Hisfamily, including hismother-Lorraine, hisfather-Bill, hisbrother-
Matt, and other relatives, Marilyn Williamson, Shawna Alvery, and Jeff
Beall, who would havetestified about the family history of alcoholism,

mental illness, Brandon’s childhood, including hisdifficultiesin schooal,
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sexual abuse, move from Fillmoreto Palmdale, alcohol and drug use, the
family’sfinancial problemsand L opez'sdomination and influences on
Brandon.
Counsel’sfailureto investigate and present thisevidence was unreasonable, they
wanted to do thisinvestigation, but had focused their time on guilt-phaseissues, and
Brandon was prejudiced because had the jury heard thismitigating evidencethereis
areasonable probability that they would haveimposed a life sentence.
Williamsv. Taylor, 120 S.Ct.1495(2000);
Carter v. Bell, 218 F.3d 581(6thCir.2000);
Eddings v. Oklahoma, 455 U.S. 104(1986);
Satev. Butler, 951 SW.2d 600(Mo.banc1997);
U.S Cong. Amends VI, VIII, and XIV;
Rule4-1.7, 4-1.8; and

Rule 29.15.
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V.

COUNSEL FAILED TO EFFECTIVELY CONSULT AND PRESENT

EXPERT TESTIMONY

Themotion court clearly erred in denying the Rule 29.15 motion because
Brandon was denied hisright to effective assistance of counsel, due process and was
arbitrarily and capriciously sentenced to death, Fifth, Sixth, Eighth and Fourteenth
Amendments, U.S. Constitution, in that Dr. Bland failed to conduct an adequate
evaluation and trial counsel failed to investigate, consult and present expert
testimony asthey:

1. provided Dr. Bland no background information, did not refer any questions

regar ding mitigation and did not follow-up on any of theinformation in
Dr. Bland’sreport;

2. failed to present psychiatric testimony of Brandon’slear ning disability,
Attention Deficit Hyperactivity Disorder, Bi-Polar Disorder,
Polysubstance Dependence, and sexual abuse that substantially impaired
Brandon so that he could not deliberate, and mitigated his conduct;

3. failed to present neuropsychological evidence of Brandon’s brain damage
and inadequate functioning;

4. failed to present pharmacological testimony of Brandon’sdrug and
alcohol addiction and its effectson him;

5. failed to present expert testimony regarding Brandon’slearning

disabilities and the extent of hisdeficits;
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6. failed to present an expert in childhood development who would have
explained Brandon’s childhood, the effects of sexual abuse, and how and
why Brandon turned to alcohol and drugs.

Thisexpert testimony would have provided mitigation and would have reduced
Brandon’s culpability, reasonably likely resulting in alife sentence.

Ake v. Oklahoma, 470 U.S. 68(1985);

Wallacev. Stewart, 184 F.3d 1112(9%thCir.1999);

Williamsv. Taylor, 120 S.Ct.1495(2000);

Glennv. Tate, 71 F.3d 1204(6™ Cir.1995);

U.S Cong. Amends V, VI, VIII, and XIV; and

Section 565.032.3.
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V.

CONTINUANCE NEEDED TO PREPARE MITIGATION CASE

Themotion court clearly erred in denying the Rule 29.15 motion because
Brandon was denied hisright to effective assistance of counsel, due process, equal
protection, and to be free from cruel and unusual punishment, Fifth, Sixth, Eighth
and Fourteenth Amendments, U.S. Constitution, in that thetrial court abused its
discretion and appellate counsel wasineffective for failingtoraisethetrial court's
error in overruling the defense motion for continuance sincethe claim had
significant merit sincetrial counsel did not havetimeto investigate and preparefor
the penalty phase; the law supported the claim; the claim was preserved for review;
and appellate counsel pursued weaker issues, including three claimsbased on plain
error standard of review, and claimsrequiring an abuse of discretion to warrant
relief. Brandon was prejudiced because had the claim been raised thereisa
reasonable probability that this Court would have granted a new trial, and with a
continuance a substantial amount of mitigation could have been presented to the
jury, just asin Salazar’s case, creating a reasonable probability of a life sentence.

Evittsv. Lucey, 469 U.S. 387(1985);

Sate v. Whitfield, 837 SW.2d 503(Mo.banc1992);
Sate v. Mclntosh, 673 SW.2d 53(Mo.App.W.D.1984);
Williamsv. Taylor, 120 S.Ct.1495(2000);

U.S. Cond.,, Amends V, VI, VIII, and XIV; ad

Rule 29.15.
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VI.

COUNSEL FAILED TO INVESTIGATE AND PRESENT EVIDENCE OF LOPEZ'S

DOMINATION AND CONTROL OVER BRANDON

Themotion court clearly erred in denying the Rule 29.15 motion because
Brandon was denied hisright to effective assistance of counsel, due process and was
arbitrarily and capriciously sentenced to death, Fifth, Sixth, Eighth and Fourteenth
Amendments, U.S. Constitution, in that trial counsel failed to investigate and present
testimony of Frankie Young (Smith), Terry Ferris, Brandy Kulow (Morrison),
Marcella Hillhouse, and Phillip Reidlethat: Freddy L opez wasadrug dealer that
bragged about his gang, showed off his stab wounds, consider ed Salazar a close gang
brother, hishit man and enfor cer; dominated and controlled Brandon, who was
child like; L opezinstigated the stabbing of John Galvan and Brandon was sorry it
happened; Lopez tried to force Brandon to shoot Mar cella Hillhouse, but he refused;
and the victims wer e known as heavy drug user swho did anything and everything
such asmarijuana, crank and pills. Brandon was prejudiced because this evidence
would haverefuted the State' stheory that Brandon wasin charge on the night of the
offense and made the decision to kill the Yates, and would have provided mitigation
supporting alife sentence.

Satev. Herrera, 850 P.2d 100(Az.1993);
Mak v. Blodgett, 970 F.2d 614(9thCir.1992);
Glennv. Tate, 71 F.3d 1204(6thCir.1995);

Williamsv. Taylor, 120 S.Ct. 1495(2000);
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U.S. Cong., Amends. V, VI, VIII, and XIV;
8 565.032.3;
Rule 29.07; and

Rule 29.15.
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VII.

COUNSEL'SFAILURE TO OBJECT TO PREJUDICIAL ERROR AND PERSERVE

ERROR FOR REVIEW

Themotion court clearly erred in denying the Rule 29.15 motion because
Brandon was denied hisright to effective assistance of counsel, due process and was
arbitrarily and capriciously sentenced to death, Sixth, Eighth and Fourteenth
Amendments, U.S. Constitution, in that trial counsel failed to properly object and
preservetheclaimsof error:

1. the State' slate endorsement of penalty phase witness, John Galvan, during

thetrial;

2. the prosecutor’sopening statement that the victim, Ronald Y ateswas
“sprawled out therelike Christ crucified on the cross;”

3. closing argument that the Troy Evans, the one man that linked all three
defendantsto the crime, was destroyed - - suggesting that hewaskilled to
prevent him being called as a witness,

4. closing argument that Lopez had no deal when in fact, if hetestified
favorably for the State, he would have his chargesreduced from first to
second degree murder and would receive aterm of years; and

5. expert opinion that Brandon was competent and not suffering from a
mental disease or defect, which wasnot relevant or admissiblein the

penalty phase.
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Brandon was prejudiced because these errorsdenied him afair trial and areliable
sentencing proceeding and thereisareasonable probability that had counsel
properly objected, his case would have been reversed and remanded for a new trial.

Kenner v. State, 709 SW.2d 536(Mo.App.E.D.1986);

Copeland v. Washington, 232 F.3d 969(8thCir.2000);

Sate v. Storey, 901 SW.2d 886(Mo.banc1995);

Antwinev. Delo, 54 F.3d 1357(8" Cir.1995);

U.S Cong. Amends VI, VIII, and XIV;

Rule29.11; and

Rule 29.15.
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VIII.

BRANDON'SDEATH SENTENCE |SDISPROPORTIONATE

Themotion court clearly erred in rejecting Brandon's claim that thisCourt's
proportionality review violates hisrightsto due process, Fourteenth Amendment,
U.S. Constitution, because: 1) thisCourt failsto consider codefendants sentences,
Salazar - lifewithout parole, and Lopez - ten years, even when the accompliceis
mor e or equally culpable; 2) this Court's database does not comply with § 565.035.6
and is missing numer ous cases; 3) thisCourt failsto consider all similar cases
required by § 565.035.3(3); and 4) Brandon did not have adequate notice and
opportunity to be heard.

Parker v. Dugger, 498 U.S. 308(1991);

Richmond v. Lewis, 506 U.S. 40(1992);

Ex Parte Burgess, 2000 WL 1006958 (Ala.July 21,2000);
Scott v. Dugger, 604 So.2d 465(Fa.1992);

U.S Cond., Amend. XIV; and

Section 565.035.

31



IX.

PENALTY PHASE INSTRUCTIONS

Themotion court clearly erred in denying Brandon's claim that the penalty
instructions ar e not understood by jurorsand counsel failed to object to the
instructionsin violation of Brandon'srightsto due process, effective assistance of
counsel and to individualized sentencing not imposed ar bitrarily or capriciously,
Fifth, Sixth, Eighth and Fourteenth Amendments, U.S. Constitution, in that Brandon
proved that jurors comprehension islow, around 50%, and theinstructions can
easily beimproved by rewriting to reduce redundancy, legal jargon, ambiguity and
complex language, and counsel believed the instructions wer e objectionable, but
unreasonably failed to offer evidenceto support their objection, and Brandon was
prejudiced becausethelessjurorsunderstand, the morelikely they aretoimpose
death.

Boydev. California, 494 U.S.370(1990);

Freev. Peters,12 F.3d 700(7th.Cir.1993);

Gray v. Lynn, 6 F.3d 265(5thCir.1993);

Sate v. Wheat, 775 SW.2d 155(M0.banc1989);

U.S Cong., Amend. V, VI, VIl and X1V;

Rule29.15; and

"Comprehenghility of Approved Jury Indructionsin Capitd Murder Cases" Jour nal
of Applied Psychology, Vol.No.80, No.4.

X.
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REASONABLE AND NECESSARY LITIGATION EXPENSES

Themotion court clearly erred in denying Brandon's motion for
postconviction relief in violation of Brandon'srightsto due process, Fourteenth
Amendment, U.S. Constitution, and Rule 29.16(d) in that the state public defender
failed to provide counsel with reasonable and necessary litigation expenses, denying
counsel money to investigate witnesses and recordslocated in the State of California
wher e Brandon and his codefendants grew up and spent the majority of their lives,
evidencerelevant to both the guilt and penalty phase claims.

Ford v. Wainwright, 477 U.S. 399(1986);

Wolff v. McDonnell, 418 U.S. 539(1974);

Sate v. Hunter, 840 SW.2d 850(Mo.banc1992);

State v. Ervin, 835 SW.2d 905(Mo.banc1992);

U.S. Cong., Amend. XIV; and

Rule 29.16(d).
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ARGUMENTS

FREDDY LOPEZ HAD A DEAL

Themotion court clearly erred in denying Brandon's 29.15 motion or
alternatively, an evidentiary hearing, because the prosecutor allowed thejury to
consider Freddy Lopez' falsetestimony that he had no deal and argued therewasno
deal in violation of Brandon’sright to due process, Fourteenth Amendment, U.S.
Constitution, in that the state had agreed to reduce the chargesfrom first degree
murder to second degree murder and to a sentence of aterm of years. Brandon was
prejudiced as L opez wasthe only testifying witness present during the actual killing
and attributed statements and actsto Brandon, which if believed, made Brandon
guilty of first degreemurder. Therecord did not refute, but supported thisclaim.

The Sate cannat use fase testimony to obtain aconviction. Napue v. Illinois, 360 U.S.
264,269-70(1959). Nor can the sate gand slently and do nothing to correct fase tesimony of its
witness |d. Here the date sood slent as Lopez lied to the jury and said he was getting no dedl
(T.Tr.1162,1242,1243). The state embraced Lopez’ sfdse tesimony, arguing that Lopez was il
charged with first degree murder and was not getting out of anything (T.Tr.1820-21). Thedat€suse
of fdse tesimony to gain a conviction violated Brandon' s rights to due process. The mation court
dealy ared in denying thisdaim, and in denying an evidentiary heering.

Beforetrid, defense counsd repeatedly requested disclosure of any dedls with testifying
witnesses, including Freddy Lopez (T.Tr.139-43,235). The court ordered disclosure of any formd or

informal agreements (T.Tr.143). The Sate admitted that it hed pleadiscussons with Lopez' s atorney
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and hed told him thet if Lopez was a good witness for the Sate & Brandon'strid, the gate would
reduce the charges of first degree murder to second degree murder (T.Tr.142). They had not reeched
an agreement on aterm of years, but the praosecutor was thinking about 30 years. 1d.

Freddy Lopez did tedtify a Brandon'strid (T.Tr.1068-1252). Hedid everything possbleto
meake Brandon the mogt culpable and to reduce hisown involvement. After Sdazar shat the vidimsin
the garage, Lopez sad that he wanted to cal an ambulance, but Brandon told him no (T.Tr.1110,1112-
13). According to Lopez, it was Brandon'sideato use Lopez' s car to move the bodies (T.Tr.1113).
Lopez daimed that Brandon kicked Brian on the upper part of hisbody and Lopez tried to sop him
(T.Tr.1121). Brandon supposedly hed the gun and said, “we got to kill them, we got to kill them”
(T.Tr.1129,1131,1133). Lopez sad that he sayed in the car while Sdlazar and Brandon got out
(T.Tr.1133). After theY ateswere shot, Brandon tried to run the victims over, according to Lopez
(T.Tr.1134). Lopez took the steering whed and swerved around the bodies (T.Tr.1134). Laer,
Brandon wanted to brag about the killing, but Lopez sopped him (T.Tr. 1146).

Lopez was the centerpiece of the dat€'scase. It was undiouted that Sdazar shat the victims
fird. Brandon had nat given agatement, admitting any involvement. Nor had he made any admissons
So a mogt, the sate would have had a circumgtantia case based on Brandon's presence @ the scene
near the time of the arime, the physicd evidence linking him to the crime and hisflesing to Cdifornia
dter thearime. While this evidence was significant, it paed in comparison to LopeZ s dlegations

Lopez s credibility was key. Counsd tried to impeach him with prior inconsgtent Satements
(T.Tr.1162-68). They a0 asked about any deds he was recaiving in exchange for histestimony.
Lopez told the jury that he was dill charged with two counts of firs-degree murder, two charges of

amed arimind action, and sde of methamphetamine (T.Tr.1161-62). He knew of no agreementswith
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the date (T.Tr.1162,1242,1242-43). \WWhen pressed on the question, Lopez said “the prasecutor is not
giving no deds’ [d¢]; rather Lopez tedtified to dear his constience and he prayed he got aded
(T.Tr.1242-43). Hisprayerscametrue; after trid, he pled to two counts of second degree murder and
got ten years. (Ex.79 a 9,48).

The prasecutor did not correct Lopez' sfasetestimony. Rather, he embdlished it during his
dosng argument. The prosecutor said: “But we have an eyewitness that says he went dong and he
could have continued to lie about it if he d wanted to. But remember this, ladies and gentlemen,
Freddy Lopezis charged with murder in the first degree too. He didn’t get out of
anything. If anything he convicted himsdf on the gand because he isresponsble dso. He went dong
dso” (T.Tr.1820) (emphasis added).

Brandon's 29.15 mation aleged that the Sate vidlated Brandon' s rights to due process fird,
by faling to reved the ded they hed actudly sruck with Lopez; and secondly, by using fase evidenceto
obtain aconviction (L.F.46-47). The mation court denied a hearing on thedam, but, inits origina
findings, the court found that Brandon failed to adduce evidence to support the daim (L.F.769-70).
When Brandon's counsel objected, because no hearing had been dlowed (L.F.810-11), the court
gruck its earlier findings, ruled thet the daim was refuted by the record, and denied the request to
present evidence (L.F.814).

This Court reviewsthetrid court’sfindings and condusonsfor dear error. Sandersv. State,
738 SW.2d 856,857(Mo.banc1987). The mation court dearly ered. Far from refuting the daim, the
record supportsthe dlegation. At the very leest, Lopez had been promised that if hewasagood
witnessfor the date, the charges would be reduced to second degree murder (T.Tr.142). Eventhe

trid judge recognized that Lopez certainly would not testify out of the goodness of hisheart. “I cannot
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conceave that Lopez is going to tegtify without having someideatha heésgoingtoget a
recommendation that’ s favorable to his present position” (T.Tr.237). The record established that
Lopez lied, saying the prosecutor waas giving no deds for histestimony (T.Tr.1242-43). Thenthe
prosecutor further mided the jury, saying Lopez was not getting out of anything - - he was il charged
with first degree murder (T.Tr.1820).

Basad on this record, Brandon established a due process violation. The prosecutor may not
usefdse evidence to obtain aconviction. Napue v. Illinois, supra. In Napue, animportant
government witnessin amurder prosecution testified thet he hed received no promise of condderaion in
return for histestimony. 360 U.S. a 265. Infact, the government had promised consderation. 1d.
The prosecutor’ sfailure to do anything to correct the fase testimony of the witness denied Ngpue due
process. Id. a 269-70. The government has an afirmetive duty to correct fase evidence when it
appears, even if it has not solidted it. Id. a 269. Thisduty remains even when the false tedimony goes
only to the credihility of thewitness. 1d. Thejury's esimate of the truthfulness and rdighility of agiven
witness may wel detlermine the finding of guilt or innocence. 1d.

In deciding Napue, the Supreme Court dited, with goprova, aNew Y ork case dmost identical
to Brandon'sStuation. Id. at 269-70. In Peoplev. Sawvides, 136 N.E.2d
853,854(N.Y .App.1956) the principa witness againg Savvides testified falsdy. He denied that he
expected any congderation in return for histesimony. Id. In redlity, the prosecutor had agreed thet
upon the witness' cooperation, the prasacutor would permit him to withdraw his pleaand plead guilty to
alessy aime, one carrying no mandatory minimum. 1d. Y et the prosecutor remained slent asthe

witness tedtified thet he was getting no dedl. |Id.
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In granting anew trid, the court rgjected the argument thet the court and jury would have
known the witness had reason to expect lenient treetment. 1d. a 855. The testimony thet he was
“hoping” for leniency, was afar ary from the positive knowledge that Mantzinos hed actudly been
assured condderation in return for his cooperation and hed ddiberatdy lied about the metter on the
gand. 1d. & 855. It dso was of no conseguence thet the falsehood bore upon the witness credibility
rather then directly upon the defendant’ s quilt. 1d. “A lieisalie no matter whet itssubject, and if it is
any way relevant to the case, the didrict atorney has the responsbility and duty to correct what he
knowsto befase and dicit thetruth.” 1d. at 854.

Here too, the Sate had a duty to correct Lopez when he said the prosecutor was giving no
deds The gate continued the deception in itsdosing argument. Thedanger in Savvides, islurking
here. “Where apromise of leniency or ather consderaion isheld out to a sdf-confessed crimind
accomplice for his co-operdtion, there is grave danger that, if he be week or unscrupulous, he will not
hestate to incriminate othersto further hisown sdf-interes.”  Savvides, supra a 855. Lopez did
exadly thet, minimizing his own involvement a every opportunity and maximizing Brandon'sguilt. On
this record, the maotion court should have found a due process vidlaion and granted anew trid.

Alternativedy, the court erred in failing to grant an evidentiary hearing on thisdaim. Brandon
hed dleged that a pleaagreement had been reached to reduce the charges to second degree murder
(L.F. 26). Themoation dleged that the prosecutor was offering fifteen years on both charges, Lopez
was asking for ten. Id.

To obtain a hearing, the mation mugt dlege facts, not condusions, which, if true would warrant
relief; the dlegetions must not be refuted by the record; and the matters complained of must have

resulted in prgudice. Belcher v. Sate, 801 SW.2d 372, 375(Mo.App.E.D.1990). Thefalureto
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disdose abargain made with a gate witness is condtitutiond error thet is properly rasedina
podconviction action. Hayes v. State, 711 SW.2d 876(Mo0.banc1986). Aswith subdantive dams
this Court reviews for deer eror in determining if ahearing should have been granted. Barry v. State,
850 SW.2d 348, 350(M0.banc1993).

Brandon's mation hed specific factud dlegations regarding a specific pleaagreement (L.F.46-
47). Therecord did not refute the dam, it supported it. The State admitted that it had agreed to reduce
the chargesif Lopez did agood job, the only sticking point wasthe term of years. The prosecutor was
“thinking” about recommending thirty years prior to trid, but that number got smdler and amdler as
timewent on.

Lopez landed a sweetheart of aded, ten yearsfor this double homicide in which the Sate had
origindly sought degth. Lopez' s prior crimind activity qudified him for harsher trestment. He had been
arrested for robbery, fighting in public, battery and possession of marijuanaand hashish (T.Tr.215-16).
He had been convicted of possesson of cocaine, battery, obgtructing and ddaying apolice officer,
driving while intoxicated, and driving while revoked (T.Tr.1074). Hewasaprior offender. By hisown
admission, he was adrug deder and hed sold drugs on the night of the offense (T.Tr.1080). Hewas
the oldest of the three defendants, 28 years dld a the time of the killings (T.Tr.1073). Yet, hegot the
best ded.

Just as Napue and Savvides were prgudiced, Brandon was prejudiced. Hisguilt or
innocence turned on whether the jury believed that Lopez wastdling the truth. Under Lopez sverson,
Brandon decided not to cal an ambulance, but chase to shoot and kill the victims. Under Lopez's

scenaio, Brandon kicked one of the victims and tried to run over their bodies. Lopez' s sory made
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Brandon abragger, expressing no remorse. Lopez' stestimony was key to establishing ddliberation and
to providing aggravation to support a degth sentence.
This Court should reverse and grant anew trid o, in the dternative, remand for ahearing on

thisdam.
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JUSTICE FOR SALE

Themotion court clearly erred in denying Brandon’s Rule 29.15 motion
without affording him a hearing on the claim that justicewasfor salein violation of
hisrightsto due process, and not to be arbitrarily and capriciously sentenced to
death, Eighth and Fourteenth Amendments, U.S. Constitution, and Articlel, Section
14, Missouri Constitution, in that he pled that the prosecutor offered Freddy L opez a
mor e favor able plea bar gain because L opez was able to pay thevictims' family
money for their loss, whereas Brandon, an indigent, could not, and that wealth of a
defendant isan arbitrary classification; these facts were not refuted by the record,
rather Lopez sqguilty pleatranscript revealsthat the prosecutor indeed
recommended a ten year sentence at therequest of the victims families, even though
the prosecutor thought the evidence supported first degree murder, which hasa
mandatory life without parole sentence, and evidence was offered to show that L opez
paid thevictims family $200,000.00 only a few weeks after he was sentenced to ten
year s, Brandon was pr g udiced because hereceived death, not because heisthe most
culpable, but because he cannot pay a large sum of money to the victims' family.

Freddy Lopez had quite aresume when he was charged with fird-degree murder. At 28 years,
hewas an arigind founding member of the violent Party Boys gang, a sdf-admitted drug deder, and hed
numerous prior convictions (T.Tr.1074). Hewas degply involved inthe Yaeskillings. The prosscutor
thought Lopez was guilty of first degree murder (Ex.79 a 27-28). He hed initidly sought the degth

pendlty agangt him (Ex.78).
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Lopez's active involvement in the crime supported thisdecison. The victims were shot by
Sdazar a LopeZ sgarage (T.Tr.1106) with guns kept a his house (T.Tr.1090-93,1200). Lopez gave
the victims drugs, having sold drugs earlier in the evening (T.Tr.2080,1097). He provided the car used
to trangport the victims to the farm road where they were shot a second time (T.Tr.1113,1116,1203).
He did not stay behind, but went with the other defendants (T.Tr.1123). He directed the codefendants
on whet to do with the guns, drug pargoherndia, and ather incriminating evidence
(T.Tr.1118,1121,1122,1201,1218-19). He ordered Hutchison and Sdazar to clean up his shop
(T.Tr.1122). Hetold them to make sure no bullets were left in the shop (T.Tr.1139,1201). He
admitted burning his shoes, an unnecessary act had he not been involved (T.Tr.1234). Lopez mede
surethe others kept quiet (T.Tr.1144,1146). After the shooting, Lopez mede tedephone cdlsto
Cdifornia, where Sdazar and Hutchison then fled (T.Tr.1147). He gave Sdazar $300 to leave town
(T.Tr.1152). Hewasguilty asgn.

The prosecutor said he agread to the ten year sentence a the indstence of thevictims' family
members (Ex.79 a 9,27,28,39).

Brandon's 29.15 counsd filed an amended moation dleging that judice was for sdein this case
(L.F.97-98). The prosecutor tregted codefendants differently, because Lopez could pay the victims
regtitution for ther loss. 1d. Wedth isan arbitrary factor in determining who should receive degth and
thus violates the Eighth Amendment (L.F. 98). The mation aleged the additiona Missouri constitutional
violation that “judtice shdl be adminigtered without sde” Artidel, Section 14. (L.F.98).

The court denied a hearing on the daim and refused to admit an exhibit that showed thet just
weeks after he was sentenced to ten years (Ex.79), Freddy Lopez paid $200,000.00 to the victims

families (Ex.84). Thefamilieswere represented by Steven Hays, the same attorney who requested thet
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the prosecutor recommend aten year sentence for Lopez and urged the court to acoept the
recommendation (Ex.79). The court found that the Justice for Sde dam was refuted by the record and
thus denied the request to present evidence to support the daim (L.F. 814).

To obtain a hearing, amoation mugt dlege facts, not condusions, which, if true would warrant
relief; the dlegetions must not be refuted by the record; and the matters complained of must have
resulted in prgudice. Belcher v. Sate, 801 SW.2d 372,375(Mo.App.E.D.1990). This Court
reviewsfor dear error in determining whether a hearing should have been granted. Barry v. State,
850 S\W.2d 348,350(M0.banc1993).

Here, the motion court dearly ered. The motion dleged soedific facts, that Brandon and Lopez
were dmilar in their culpability, but trested very differently due to an arbitrary factor, their respective
wedth. Brandon recaived degth; Lopez got ten years. The record supported thisdlam. Evidence
would have shown that the payment of $200,000.00 to the victims' families and $30,000.00 to ther
atorney was the deciding factor in what sentences Lopez recaived.

Asdleged, the Eighth and Fourteenth Amendments require heightened rdighility in determining
adeath sentence. Woodson v. North Carolina, 428 U.S. 280,305(1976). Who livesor dies
should not depend on arbitrary factors such awedth. McCleskey v. Kemp, 481 U.S. 279,309, n
30(1987); Wayte v. United Sates, 470 U.S. 598,608 (1985) (race isimproper factor in
sentencing). Thus, if Brandon had been dlowed to adduce the facts thet his deeth sentence wias based
on the arbitrary factor of wedth, he would have been entitled to rdlief.

The court dearly ered in denying ahearing on this daim; aremand should result.
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COUNSEL DID NOT INVESTIGATE BRANDON'S BACKGROUND

Themotion court clearly erred in denying the Rule 29.15 motion because
Brandon was denied hisright to effective assistance of counsel, due process and was
arbitrarily and capriciously sentenced to death, Sixth, Eighth and Fourteenth
Amendments, U.S. Constitution, in that trial counsel failed to investigate and present
evidence of Brandon’s background, including:

1. Dr.Parrish, apsychiatrist, who had treated Brandon for 3 and “2years
when hewasateen, noting Brandon suffered from a Bi-Polar Disorder,
was an alcoholic who tried to stop drinking and suffered withdrawal
symptoms, had a family history of drug and alcohol use, was a victim of
sexual abuse as a child, suffered from Attention Deficit Hyperactivity
Disorder, was afollower, and was a good kid with alot of problems;

2. School, medical, mental health, and jail recordswhich further documented
Brandon’stroubled childhood, mental health problems, drug and alcohol
addiction, sex abuse, ADHD, lear ning difficulties, memory problems, and
other social and emotional problemsthat resulted in Brandon being easily
influenced by othersand being a follower;

3. Hisfamily, including hismother-Lorraine, hisfather-Bill, hisbrother-
Matt, and other relatives, Marilyn Williamson, Shawna Alvery, and Jeff
Beall, who would havetestified about the family history of alcoholism,

mental illness, Brandon’s childhood, including hisdifficultiesin schooal,
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sexual abuse, move from Fillmoreto Palmdale, alcohol and drug use, the
family’sfinancial problemsand L opez'sdomination and influences on
Brandon.
Counsel’sfailuretoinvestigate and present this evidence was unreasonable, and they
wanted to do thistype of investigation, but had focused their time on guilt-phase
issues, and Brandon was prejudiced because had the jury heard thismitigating
evidencethereisareasonable probability that they would have imposed alife
sentence.

On August 24, 1989, when hewas only 16 years old, Brandon saw Dr. Jarrold Parrish, a
psychiatris who specidized in adolescent psychiatry (Ex. 53, & 5-7). Dr. Parish hed fine credentids
gradueting from Georgetown Medicd Schoal in 1973, and being a Diplomate of American Board of
Psychiatry and Neurology and of Adolescent Psychiary. Id., a 5-6. He treated Brandon for three and
one-hdf years and hed awedth of information about him.

Brandon suffered from a Bi-Polar Disorder, amgor mentd illness that caused adisorder of his
moods. Id. a 13. Brandon dso suffered from acoholism, his dependence waasilludtrated by his heavy
drinking of 6-12 cans of beer daily; sometimes he drank asmuch as 24 cansaday. |d. Brandon came
from an doohdlic family; hisfather was dcohdlic and his grandfether died of dcohaliam. Id. at 14.
Additiondly, Brandon had an Attention Deficit Hyperactivity Disorder, which mede it difficult for
Brandon to ded with large groups, wait histurn and fallow directions. Id. a 11-12. All of these
illnesses had agenetic bad's, the same chromosome accounts for dcoholism and Bi-Polar Disorder and

the two illnesses are often trangmitted together. 1d. at 14.
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Dr. Parrish trested Brandon with medication and with counsding. Id. at 14-16. When
Brandon stopped drinking in June, 1990 he suffered from withdrawa symptoms. He hed tremors for
four days, ran fevers and hed horrible nightmares, during which he woke-up screaming. 1d. at 16, 20-
21

Theeillnesses were nat Brandon's only problems. Hewas sexudly abused asachild. 1d. at
17. Aswith most victims of sexud abuse, it had adevadaing effect on hissdf-imaege. 1d. Brandon
followed acommon pattern for abuse victims, he got involved in dcohal and drugs to escape from the
pan. Id. a 17-18. Using dcohal and drugs was d<o hisfamily’s pattern of deding with stress, it was
the expected thing to do. Id. at 18.

Basad on his 3 and Y2 years of tregting Brandon, Dr. Parrish conduded that Brandon was agood kid,
who was wel-mativated and hed good intentions. 1d. a 19. Hetried to do the right thing, but did not
have the parental guidance asto how he should handle Stuations. 1d. He was definitdy afollower, not
aleader. 1d. at 19-20.

Despite dl the information, no one contacted Dr. Parrish prior to Brandon'strid. 1d. at 21-22.
No one requested the records, documenting Dr. Parrish’s trestment of Brandon. 1d.

Trid counsd admitted thet they were not aware of Dr. Parrish (Tr.979,1073). They should
have known about him, as Dr. Bland hed reported that Brandon had seen apsychidrist in Cdifornia
from 1989-1993 (Tr.979, Ex.12 a 3). Y&t nather atorney followed up on thisinformation (Tr.979-
80,1042,1073). Counsd did not provide any drategic reason for not conducting thisinvestigetion.
Rather, they candidly admitted thet they would have liked more time to follow-up on Bland' s report (Tr.

1029) and that they would have liked to present afull and complete life story for mitigation (Tr. 1082-
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83). Dr. Paridh's assessment that Brandon was agood kid and was definitdy afollower was
information counsd would have wanted to present in pendty phase (Tr. 980).

Dr. Parigh' sinformation was condstent with al of Brandon's background records. His school
records documented many of the troubles that he hed (Exs4,5,6,8,9). Brandon struggled in specid
education with learning disahilities (Exs4-5). Inthe 1¥ and 2 grades, he performed below average
|d. Teachersrecognized his sodid and emationd problems; he lacked confidence and was overly
dependent. Id. Brandon was eedlly influenced by disruptive pears, especidly older boys. 1d.

Brandon suffered from an Attention Defidit Hyperactivity Disorder and was prescribed Ritdin.
Id. The medication hdped, but did not solve his problems. (Exs.3,5). He had atention and memory
Oeficits (Ex.4, a& 19,25). Brandon could not keegp up in Spdling and math. Id. He was embarrassed,
and vulnerable to those that menipulated him. 1d. Schodl officas recognized thet asaresult of his
Attention Deficit Disorder, he exercised bed judgment and put himsdf in bed stuations Id.

After four years of specid education, Brandon's functioning got worse (Ex. 4, a32). When he
wasin the 7" Grade, he made one C, the rest of his gradeswere Dsand Fs. 1d. Offidds
recommended education for the severdy emationdly disturbed. 1d.  Brandon was sad, he cried and
gaveup esdly. 1d. Hewas depressed. | d.

His medicd records dso illudrated his difficulties (Exs3,7). Brandon's pediarician recognized
histrouble playing a 7 years of age (Ex.3). He could not complete tasksand St fill. 1d. Brandon's
mother wasinconsgtent in her discipline 1d. Brandon's problems worsened ashe aged. He sdif-
mutilated (Ex.7). He Sarted having behaviord problems (Ex. 7). Brandon tried to get trestment

(Exs7,10,11). Hewas admitted to three different dcohol and drug trestment centers. 1d. 1n 1995, he
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was hospitdized (Exs10-11,40-41). Jal records dso documented Brandon's depression and history
of mentd illness (Ex.14).

Counsd did not obtain any of these records (Tr.974-77,1067-68,1030). They only got some
grade reports from Brandon’s mother (Tr.976). Counsd acknowledged that they wanted the records
and would have considered using them (Tr.1068,1030).

Brandon' s family members dso could have provided mitigating informetion regarding his
beckground. His parents, Lorraine and Bill, testified briefly at trid, but had much more information, hed
they been asked. Brandon's brother Matt traveled from Kansas City for thetrid, but did not testify
(Tr.236-37). Marilyn Williamson, Brandon's aunt, Jeff Bedll, Brandon'sunde, and ShavnaAlvery, a
cousin, dl lived in Cdifornia, dose to Brandon, as he was growing up (Tr. 135-36,155-56,167-68).
Marilyn saw Brandon daily; they were red dose (Tr.136).

Bill recounted thet both his grandfather and fether were dcohalics, he drank daily (Tr.180).
Bill’s mather was redly grict and he left home when 17 years dld, joining the marines (Tr.180-81). He
met Lorraine and they married in 1971 (Tr.181). They lived in Fllmore, Cdiforniawhere they had
three sons, Matthew, Brandon and Scotty (Tr.181,186). Fllmore was afarming community
(Tr.182,245-46).

Lorraineg smother had during childbirth, meking Lorraine' s pregnancies sressful (Tr.246-47).
When she was pregnant with Brandon, she had alot of anxiety, fainted and vomited (Tr.246-47). Her
anxigly atacks worsened as the children grew older and eventudly she hed to be hospitdized (Tr.247).
Shetook medication for her problems (Tr.247).

Brandon was a swest, hyperactive little boy (Tr.136). Hetried tofit in, but he had few friends

(Tr.161). He was shy and followed dong with others (Tr.136-37,161). AsBrandon grew up, he
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gopreciated any love and atention he got from hisfamily (Tr.138). He needed resssurance thet his
family loved him (Tr.138). He dways gpologized if he did something wrong. 1d.

When Brandon wasin Specid Education, he was tregted like he was retarded
(Tr.156,197,258). Brandon hated it and was embarrassed (Tr.198,257). He pleaded not to go and
wanted to be normd (Tr.258). He was overweght; the other children teased him, taunted him, and
mede sarcadtic remarks (Tr.137,156,168-69,198,257). Even his coaches made fun of him; cdling him
names like “ potato thighs” and ydling a him in front of others 1d. So Brandon hung out with Matt and
hisfriends, but they mede fun of him too; he did nat fit in (Tr.198-99).

When he was 10 years old, Brandon visted Bill’s mather in lowa (Tr.182,259-60). When he
returned, he was more digtant, dosed and quiet (Tr.182,201). He became angry and rebellious
(Tr.260). Later, they learned thet, whilein lowa, an unde had molested Brandon (Tr.183,190-
93,250,262). Hetold Matt about the sexua abuse, but did not share details until yearslater (Tr.202).
Brandon dso confided in Shawna Alvery, hiscousin (Tr.169-71). Shetold him to tdl his mother what
heppened (Tr.172).

Thiswas epecidly hard for Lorraine. She had been molested by acousn when shewas5 or 6
yearsold (Tr.248). Shefdt ashamed and embarrassed (Tr.248). Eventudly she went for psychiaric
help, but ill felt embarrassad and did not want others, induding family to know (Tr.249-50,286). It
was panful (Tr.293). Lorraine s problen? affected Brandon. She experienced great anxiety about

going to school conferences (Tr.251-52). Shetook Elavil, Vaium and Xanax and drank acohol

® Larraing sfamily hed ahigtory of menta problems, induding commitmentsto mental hedlth fadilities

(Tr.254). Her family dso had ahistory of dcohaliam (Tr.253).
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(Tr.252-53). She and her hushand smoked marijuanato help with their anxiety (Tr.253,287). They
usad doohal in front of ther sons (Tr.286).

When Brandon was ateenager, they moved to PAmdae, an urban area (Tr.184,263). The
move was nat good, the city had gangs and lots of drugs (Tr.138-41,184,203-05,207,264). Thekids
hated it and wanted to move back to Fllmore (Tr.267). They fdt like lower “white trash” and hed
trouble making friends (Tr.205). They sarted using drugs and dcohal (Tr.208-09). Brandon became
addicted to dcohal and drugs, his parentstried to get him trestment (Tr.184-85,193,261,268-69).

In 1993 or 1994, the Hutchisons moved to Missouri (Tr.186,194,270). They hed logt thelr
house in PAmdae; it was condemned for being built dose to an earthquake fault (Tr.185,269-70).
FHnenddly, they log everything; they hed put dl their money into their home (Tr.270).

Bill worked as a carpenter with his son Matthew (Tr.186-87). However, Brandon could not
become part of the Carpenter’s Union (Tr.187,271,283). He had not graduated from high school and
could not get his GED (Tr.187,271,283). Brandon'slearning disability caused problems with reeding
and writing (Tr.187). He could not get adriver’slicense (Tr.271).

The Hutchisons did not like Freddy Lopez and Miched Sdazar (Tr.187-88,189-90,212-13).
Lopez was cocky and tried to impress others (Tr.188). He pulled-up his shirt and showed off agun
(Tr.188). He bragged about his gun-shot wounds, his battle scars from gang wars (Tr.277-78).
Smilaly, Sdazar dways carried agun and had one on New Year' sEve, 1995 (T1.219-20). Lorrane
was drad of Lopez; he thought snitches desarved to die (Tr.278).

Lopez and Sdazar were like family and both were part of agang (Tr.232-34,241). They mede
fun of Brandon and cdled him namesin Spanish (Tr.239-40). Brandon did not gpeek Spanish and

could not understand them (Tr.240,242). 'Y &, he seemed to latch onto Lopez (Tr.185,266,277).
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Lopez ordered him around (Tr.141,213). He had him fetch beer and ice and take out trash
(Tr.213,226).

Brandon' s drug use continued in Missouri and he went to Mount Vernon Rehahiilitation Center
(Tr.272,274). When he came home, he acted strange, twitching and jerking (Tr.274). He saw things
and screamed (Tr.274-75). He thought Lopez had shot him and hetried to run from him (Tr.275). His
parentstook him to the hospitd and he eventudly went to Bridgeway Tregtment Center. 1d.

Both Bill and Lorraine taked to Brandon's atorneys (Tr.194,280). They pad areaner of
$15,000; Brandon had no money (Tr.279-80,282). They told them about Brandon' s troubles and
gave them names of other relatives, doctors and counsdors (Tr.194-95,281,282,284,291). Matt dso
taked to Brandon' s atorneys, but they did not ask him about their childhood a dl (Tr.220-21,241).
Reather, the interview centered around the night of the offense and what happened a Lopez s party
(Tr.220,230-32). Brandon'strid atorneysdid not contact Marilyn, J&ff, or Shawnato testify
(Tr.142,163,172-3). Marilyn did see them when they taked to her sster, Lorraine (Tr.142), but she
was only present for mord support for her sgter (Tr.147).

Standard of Review

This Court must review thetrid court’ sfindingsfor dear error. Sandersv. State, 738
SW.2d 856, 857 (Mo. banc 1987). To edtablish ineffective assstance of counsd, Brandon must show
that his counsd's performance was deficient and thet such performance prgudiced his case
Strickland v. Washington, 466 U.S. 668 (1984); and Williams v. Taylor,120 S.Ct.1495,1511-
12(2000). To prove prgudice, Brandon must show areasonable probability thet, but for counsd's

errors, the result of the proceeding would have been different.” State v. Butler, 951 SW.2d 600,608
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(Mo.banc1997); Williams v. Taylor, supra. Applying these sandards, the court's findings and
condusions are dearly erroneous.
Dr. Parrish

Asto Dr. Parrigh, the court ruled: 1) since he trested Brandon dmogt three years before the
charged offense, the mitigating vaue of his tesimony was undermined by its remoteness; 2) Snce hewas
unfamiliar with the facts of the case his opinion hed little rdevance: 3) he provided no opinion regarding
Brandon' s gate of mind a the time of the crime, giving histestimony little rdevance; 4) Brandon's
family did not want the details of Brandon's sex abuse disdosad, thus, his testimony would have
violated the patient—physician privilege; and 5) Dr. Parrish’ s trestment records were virtudly illegible,
and had harmful informetion, induding Brandon' s threatening a teecher, skipping schodl, fighting, and
vanddizing acar (L.F.799-800).

The court ered in ruling that background evidence was too remote and irrdevant because it
was not directly connected to the crime. The United States Supreme Court has rgjected such
reasoning, finding that mitigation that does not undermine or rebut the prosecution’ s deeth digibility case
dill may dter thejury’ssdection of pendty. Williamsv. Taylor, supra a 1516.

InWilliams, counsd was ineffective for failing to investigete and present substantia mitigeting
evidence. Had counsd adequately investigated, he could have presented records of Williams
nightmarish childhood. Id. a 1514. Evidence of Williams' borderline menta retardation and thet he did
not advance beyond the Sixth grade in school were miitigating. 1d. So were prison records showing
good behavior in prison, prison offidas tetimony thet Williamswas nat likdy to be violent in the

future, and testimony thet Williams seemed to thrive in aregimented, sructured environment. 1d.
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Themitigation provided by Dr. Parrish dso may have dtered the jury’s sdection of pendlty.
Jugt asrecords of Williams nightmarish childhood was mitigeting, So was evidence of Brandon's
troubled childhood. He was sexudly abused asachild. He suffered from a Bi-Polar Disorder and
doohdliam. Dr. Parish thought that Brandon was agood kid that was eesily influenced and followed
dong. Thejury heard none of this compelling tesimony. Aswith Williams, it may have dtered the
pendty thejury sdected.

The court dso rgected Dr. Parish's testimony because Brandon' sfamily, espedidly his
mother, did not want the family’ s history of sex abuse reveded (L.F.799,803,806). Catanly, Mrs.
Hutchison hed difficulty discussing thistopic, it was painful and she had kept her own abuse secret for
30 years (Tr.249-50,286,293). Yet it had amgor impact on Brandon; it explained why he mutilated
himsdf and turned to acohol and drugs as an escape (Ex.53,17-18). Counsd’ sduty of loydty wasto
thar dient, Brandon, nat hisfamily, even though they were paying the atorney’ sfees Rule4-1.7. A
lawyer can be paid from a source ather then the dient, but the arrangement should not compromise the
lavye’sduty of loydty to thedient. 1d. citing Rule 4-1.8(f). Thus it was unreasonable not to admit
this mitigation.

Findly, the court disregards Dr. Parrigh' s testimony because it induded harmful informeation.
The Supreme Court addressad this problemin Williams, supra a 1514. Williams hed ajuvenile
record for larceny, pulling afdse fire darm and bresking and entering. 1d. But the falure to introduce
the comparativey voluminous amount of evidencein Williams favor was nat justified by counsd’sso-
caled srategy. 1d.

Smilaly, here, counsd failed to present vagt amounts of favorable mitigating evidence. The

unfavorable evidence dted by the court did not outweigh the favorable. Rather, nearly every
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unfavorable fact mentioned by the court had dready come out  trid. Appdlant’s drug and doohal use
were discussad during both the guilt phase and pendty phase. The jury knew that Brandon was hanging
out with Lopez and Sdazar. They heard that he had agun on more than one occasion. Thet he
skipped sthoal, vanddized a car and fought in schoadl was not thet harmful, especidly given the way
Lopez portrayed Brandon & trid. This negative evidence was much less damaging then thet in
Williams. The mation court should have found counsd ineffective for failing to investigate and present

Dr. Paridh'stesimony.

Background Records

The court ruled that the fallure to obtain and admit background records was not prgudicd,
because the records contained both helpful and detrimentd information; they were remote in time, some
14 years prior to the offense; they contained inadmissible hearsay; and Exhibits 3 and 11 had been
refused at the evidentiary hearing (L.F.800-01).

Thesefindings are dearly erroneous. Background records, such as schoal records will dways
be saverd yearsold. Contrary to the court’ sfinding, such records are not remote and irrdevant.
Williams, supra a 1514 (records grgphicaly describing childhood rdlevant and mitigating). See
also Eddings v. Oklahoma, 455 U.S. 104(1986) (evidence of defendant’ sturbulent family higtory is
mitigating evidence). Indeed, such records provide an objective look a the defendant’ s childhood,

from many perpectives--such as teechers, counsdors, nurses, and doctors.



Additiondly, the court did admit the records into evidence. When Brandon' s post-conviction
counsd provided proper custodians record affidavits, the court reconsdered its earlier ruling and
admitted Exhibits 3A, 6A, 9A, and 14A, 17, 26, 27, 31, and 33 (Tr.1055-56).

Family Members

The court do rgected the daims of ineffectiveness for falling to present mitigation through
family members (L.F.801-06). According to the court, Mr. Hutchison had some hdpful information,
but could have been cross-examined about gppdlant’ s drug and acohal use and his spending time with
Lopez and Sdazar (L.F.804). Hedid not know that Brandon hed hid agun (L.F.804). Hisadditiond
testimony would not have changed the result of the trid (L.F.805).

The court ruled thet Mrs. Hutchison' s tetimony would not have changed the outcome
(L.F.806). Lorraneand her family’s struggle, with sex dbuse was not rdevant. 1d., ating State v.
Nicklasson, 967 SW.2d 596,620(Mo.banc1998). Much of the testimony was duplicative of whet
hed been offered in pendty phese (L.F.806). Many peoplelivein dtiesand do not commit murders.
Id. The court was sympathetic to the family’ sfinenda set backs, but this did not cause Brandon to kill
thevidims 1d. Thejury would rgject this evidence as an atempt to shift blame. 1d. SinceMrs
Hutchison did not want the details of her family’ s sexud abuse ared in public, counsd was not
ineffectivein failing to present it. 1d. She had not been forthcoming with details to Brandon's attorneys
Id.

Asfor Brandon's brother, Mait, the court found thet the family did not want to publicize sexud
abuse in the courtroom; evidence of gppdlant’s doohal and drug use was introduced; the balance of his

testimony would not have changed the resuilt, and could have harmed the defense; and the attorney's hed
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gpoken to Mait, decided he was not believable, so their decison not to cal him was srategic (L.F.803-
04).

The court found that Marilyn Williamson's testimony about boyhood events would not have
changed the outcome; she knew little of gppdlant’s ativities snce he moved to Missouri; and the
prasecutor could have produce unflattering evidence of gppdlant’s drug involvement (L.F.801-02).

Smilaly, the court dismissed Jeff Bedll’ s acoount of his nephew’ s problems: evidence that
appdlant wasin spedid education and was afollower would not have changed the outcome this
evidence was cumulative (L.F.802-03).

Fndly, the court found Shavna Alvery’ s testimony unhdpful: she only recently moved to
Missouri and was not familiar with Brandon's recent activities, counsd was not familiar with her name,
50 they could not beineffective; the family did not want to ar the history of sex-abuse publidy; and
hdpful information about teesing gppdlant uffered and his good deeds was rdaively minor and camein
through other witnesses (L.F.802).

Thesefindings are dearly erroneous for many of the same reasons discussed above.
Background information, by definition, will have occurred years beforethe crime. Yt it ishighly
rdlevant and admissble Williams and Eddings, supra. Contrary to the court’s ruling, a defendant
need not show acausa connection in order to admit such evidence: Id.

Asin Williams, the favorable tesimony far outweighed the negative. Every singlefact dited by
the court: Brandon’s drug use, his assodiation with Lopez and Sdazar, and possession of agun, had
dready been introduced  trid. Thus the family tesimony would have been favorable

The court concluded that Snce the atorneys had spoken to Mait and decided he was not

bdievable, the decison nat to cal him was areasonable srategic decison (L.F.804). Certainly Mr.
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Croshy tedtified thet Matt was not very bdievable (Tr.1071). However, the court ignores thet counsdl
spent dmog dl their time focusing on guilt phase issues (Tr.1064,1083). They spent nearly the entire
interview with Matt discussng the night before the shootings and Matt and his brother’ s activities
(Tr.220-21,230-32,241). Mr. Cantin could not recal any details of gppdlant’slife higtory, if they
obtained them, from Matt (Tr.966-67). Thus, counsd could not have meade areasoned decison not to
cdl Mat in the pendlty phase, evenif they ressonably chose nat to cal himin the guilt phese
“[T]he mereincantation of theword ‘Srategy’ does not insulate attorney behavior from review.
The dtorney’ s choice of tactics must be reasonable under the circumgtances” Cavev. Singletary,
971 F.2d 1513,1518(11thCir.1992). Eventactica decisons can be so unsound thet they amount to
ineffectiveness. Sate v. McCarter, 883 SW.2d 75,76-77(Mo.App.S.D.1994); Poole v. State,
671 SW.2d 787,788 (Mo.App.E.D.1983). The question of whether atactic was reasondbleisa
question of law and the motion court’ sfindings are not entitled to deference. Cave v. Singletary,
supra. Here counsd’s so-cdled srategy was unreasonable; it was based on an interview in which
counsd had nat discovered any facts rddive to pendty phase
The court makestheillogicd finding that Snce counsd was unfamiliar with ShavnaAlvery's
name, they could nat be ineffective for falling to cdl her (L.F.802). If this Court were to acogpt such
reasoning, counsd could never be ineffective for falling to invedtigate snce they would never know the
names of withesses they did nat investigate
Counsd admitted thet they failed to investigate and prepare for pendty phase. They wanted to
present Brandon's complete life history.  Evidence of mentd deficits, sexud abuse, his good qudities
Lopez' s domination and contral of Brandon would have been helpful mitigation. Insteed, counsd cdled

only four witnesses whose testimony was brief. For example, Bill Hutchison' s testimony covered less
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then four pages (T1.1932-35). Counsd knew their mitigation case suffered (990,1064,1083); the court
should have too.

Thus, counsd was condtitutiondly ineffective, much like the attorneysin Carter v. Bell, 218
F.3d 581(6thCir.2000). There, Carter killed a 72-year-old man who he abducted & arest sop. Id. a
587. He shot him four timesin the head and ralled him off adiff. Carter's co-defendant, Price,
tedtified againgt him and recaived thirty-five years for second-degree murder. 1d. Carter’ s attorney's
hed been licensed saven and three years respectively. Id. a 588. Neither had prepared a pendty
phese prior to Carter’strid. 1d. They soent 90-95% of their time on guilt phese evidence. 1d. They
did mest with family members but they could not recall if they discussad mitigation. 1d. They did not
0et rleases from Carter for records of Carter or hisfamily. I1d. a 588-89. Ther drategy wasto
cregte areasonable doubt through the impeachment of the co-defendant, and show the co-defendant’ s
tesimony was nat uffidently rdiable to establish aggravation. 1d. at 589.

The Court found counsd wasindffective. Menta hedlth evidence, childhood poverty, neglect
and ingahility, poor education and Carter’ s pogitive rdaionship with his epchildren, adult family and
friendswas hdpful mitigation. 1d. at 592-93. Carter had borderlineintelligence, hisIQ was 79 or 87.
Id. a 593. Even though this evidence might have opened the door to Carter’ s extengve crimind record
in which he assaulted his former wives and gepdaughter and sabbed an inmatein jall, the court found
pregudice. 1d. & 592. The mitigating evidence would have humanized Carter and at lesst one juror may
have found thet he did not deserve desth. 1d.

Aswith Williams and Carter, Brandon's counsd had aduty to invedtigete. Like Cater’s
atorney, they were inexperienced and soent dmogt dl their time on guilt phaseissues. They did not get

releases for background records. Their focus was to chdlenge the co-defendant’ s testimony (Tr.1092).
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Asaredult, thejury never heard that Brandon had seen a psychiarit for 3 years and was diagnosed
with a Bi-Polar Disorder. The jury never knew that when he was a 10-year-old boy, he was sexudly
molested by hisunde. They never knew about hisfamily’s higory of drug and doohal use or
Brandon'sown family’suse. They never knew that teechers, counsdors and doctors believed thet
Brandon could be easily influenced and dominated by others, that he was afollower, susceptible to the
likes of Freddy Lopez. Thejury never heard the family accounts of their loved one, that would have
humanized him and made him less desarving of degth. The jury never heard that Brandon was agood
kid, with lots of problems

Counsd should have presented this mitigation. Brandon was prejudiced. A new pendty phase

should reault.
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V.

COUNSEL FAILED TO EFFECTIVELY CONSULT AND PRESENT

EXPERT TESTIMONY

Themotion court clearly erred in denying the Rule 29.15 motion because
Brandon was denied hisright to effective assistance of counsel, due process and was
arbitrarily and capriciously sentenced to death, Fifth, Sixth, Eighth and Fourteenth
Amendments, U.S. Constitution, in that Dr. Bland failed to conduct an adequate
evaluation and trial counsel failed to investigate, consult and present expert
testimony asthey:

1. provided Dr. Bland no background infor mation, did not refer any questions

regarding mitigation and did not follow-up on any of theinformation in
Dr. Bland’sreport;

2. failed to present psychiatric testimony of Brandon’slear ning disability,
Attention Deficit Hyperactivity Disorder, Bi-Polar Disorder,
Polysubstance Dependence, and Sexual Abusethat substantially impaired
Brandon so that he could not deliberate, and mitigated his conduct;

3. failed to present neuropsychological evidence of Brandon’s brain damage
and inadequate functioning;

4. failed to present phar macological testimony of Brandon’sdrug and
alcohol addiction and its effectson him;

5. failed to present expert testimony regarding Brandon’slearning

disabilities and the extent of hisdeficits;
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6. failed to present an expert regarding childhood development who would
have explained Brandon’s childhood, the effects of sexual abuse, and how
and why Brandon turned to alcohol and drugs.

Thisexpert testimony would have provided mitigation and would have reduced
Brandon’s culpability, reasonably likely resulting in alife sentence.

Brandon'strid atorneys hired a psychologig, Dr. Bland, four months beforetrid, to determine
whether Brandon was competent to sand trid and whether he was auffering from amenta diseese or
defect. Theissue now iswhether Dr. Bland' s eva uation was adequate and whether counsd was
ineffective in their consuitation with Dr. Bland and the presentation of histestimony. Additiondly, this
Court must decide whether counsd should have investigated and presented expert testimony from a
competent psychiatrist, neuropsychologist, pharmacologist, peech or language pathologid, or
childhood development expert.

Dr. Bland

Counsd hired Dr. Lester Bland to evduate Brandon for competence and whether he suffered
from amenta disease or defect (Tr.986-89,1030,1069, Ex.59). They did not ask Dr. Bland to look
for mentd problemsthat were mitigeting. 1d. Counsd did not provide the doctor any meterid, such as
school, medicd, psychiatric, jal or drug and dcohal records (Ex.12,a 2). Counsd had not even
requested any of these records (Tr.974-79,985,1030-31). Counsd admitted thet they wanted the
records, they smply failed to get them (Tr.1030-31).

Dr. Bland spent 2-3 hours with Brandon (T.Tr.1891) and administered a Quick Tes, an 1.Q.
test, and areading recognition subtest (T.Tr.1882-83). Dr. Bland determined that Brandon had some

deficits; hisIQ was 76 or 78, and he could reed only at afourth gradelevd. Id. & 7. Brandon had
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been in spedid education, diagnosed with Atterttion Deficit Hyperactivity Disorder when in the third
grade, and was prestribed Ritdin for Sx years. I1d. & 2. Asateen, he had seen apsychiaris, who
prescribed Lithium and diagnosed Brandon with a Bipolar Disorder or “manic depressant.”  1d., at
24.7.

Counsd did not know what the term Bi-Polar Disorder meant to explain it with any inteligence
(Tr.1042). Hedid not discussit with Dr. Bland. 1d. Counsd hed no Srategic reason for not referring
Brandon to amedica doctor or apsychiatrig (Tr. 981-2). Mr. Cantin admitted that he wished he
would have (Tr.982).

Counsd dso falled to obtain any additiond teting asaresult of Brandon'slow 1.Q., higory in
Specid education and ADHD (Tr.981,985). Counsdl discussed the specid education with Brandon and
hisfamily, but did not hire an expert, because of the lack of money (Tr.981). They saw no indication of
brain damage, 0 did nat see any need for aneuropsychologicd evauation (Tr.981,985).

Brandon reveded to his atorneys and to Dr. Bland, thet afamily member sexudly molested
him when he was ayoung boy (Tr.986,1094,Ex.12 a 3). Yet counsd did not present this evidence and
did not obtain any additiond evaduetions (Tr.986). Since the family did not want to talk about it and
down played the incident as a one-time thing, counsd did not fed a sex abuse evauaion wasa
necessary expense (Tr.986).

Brandon dso gave Dr. Bland ahigtory of hisdcohal and substance abuse problems. 1d. at 3-4.
Counsd was aware of Brandon's addiction, but did not consder any additiond testing necessary
(Tr.982,985). Dr. Bland's evduation gave counsd answers (Tr.982). However, counsd admitted thet

they did nat know the extent of Brandon's drug use, such as smoking marijuanawith his mother when
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hewas 8 or 9 yearsold (Tr.1034, 1104), or use of LSD when ajuvenile (Tr.1103). Counsd would
have looked a the drug use more thoroughly hed they had more time (Tr.1104).

Dr. Bland concluded that Brandon was competent and had no menta diseese or defect, but thet
he had a persondity disorder (Ex.12at6,8-10,Tr.1106). He provided no opinions on mitigation.

Psychiatrigt

Dr. Stephen Peterson, a psychiatrist, andyzed and explained Brandon's problems (Tr.294-
657). Dr. Peterson reied on background materid, induding school, medicd, psychidtric, law
enforcement and jail records (Exs.3-15,Tr.325). Brandon has mild brain damage (Tr.440). He suffers
from aLearning Disorder, Attention Deficit Hyperactivity Disorder, Bipolar Disorder, Polysubstance
Dependence and having been sexudly abusad as achild (Tr.341-42,450-465). His functioning places
him a the bottom 9% of the population (Tr.442-43). His mentd age is between 8 and 12 years
(Tr.444). Thee defiditsimpacted Brandon's &bility to deliberate, to gppreciae the crimindity of his
conduct (Tr.481-83,499). They made him susceptible to the domination of others, such as Lopez and
Salazar (Tr.350,350,362,381,394,473,476,477). Hewanted desperately to fit in, he was essily
meanipulated and used (Tr.369,476-77).

Neuropsychologist

Dr. Dennis Cowan, a neuropsychologi<, reviewed numerous records of Brandon (Tr.664-
65,Ex.51at 1). Brandon hed two head injuries, one from ahammer and another from afal off a
motorcyde (Ex.51a 2). Brandon was taking Klonopin and Elavil for anxiety and depresson. 1d.
Basad on hishigory, Dr. Cowan administered a battery of psychologicd testing to Brandon to
determine his brain functioning (Tr.680-88). Thetestsinduded the WAIS R, Hdgead-Reitan,

Memory Assessment Scae, Wisconsin Card Sorting and Test of Memory Mdingering (Ex.51,a3).
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Brandon auffered brain damege, in the mild range of impairment (Tr.696). Hisfull scdelQwas 76
(Tr.697). Brandon's memory function was mildly to moderately impaired (Ex. 51, 6).

Dr. Cowan reviewed Dr. Bland' s report and determined thet it was not adequiate to assess
brain function (Tr.706). The Quick Test ishot recognized in the scientific community asardigdle
means of testing (Tr.707). Severd dudies show it isnot accurate and does not have good corrdationd
codffidents. 1d. Itsnormsand manud areout of dete. 1d. The Wide Range Achievement Test only
meesured reeding. 1d. AnlQ test doneisnot hepful, rather, one must look a how test scores “fall
out.” Id. Dr. Bland should have reviewed background materids; the hisory of substance abusewasa
red flag for potentia brain dysfunction; and Brandon's borderline intelligence highlighted the need to
look & his problem areas (Tr.708-710).

Phamacologist

Dr. James O’ Donndll, a pharmacologig, evauated Brandon regarding his drug use (Tr.743-
45). He reviewed numerous background records, Exhibits 3-15 and interviewed Brandon (Tr.744-
45,747). Brandon hed afamily history of acoholism and dcohal abuse (Tr.750). Hisgreat
grandfether, grandfather and father dl had problemswith dcohal. 1d. Not surprisingly, Brandon first
used dcohal a an early age, 11 yearsold. Id. He used marijuanadaily and experimented with
cocane, LSD and occasondly morphine. 1d. By age 15, Brandon was an excessve
methamphetamine user; he was chronically intoxicated. 1d.

Brandon' s addiction was diagnosad and he had gone through trestments (Tr.751). The
intoxication was involuntary due to the severity of hisaddiction (Tr.752-53). He did nat have the ahility

to abdtain (Tr.752-53). Brandon had a genetic and an environmenta predisposition (Tr.754-55).



Brandon' s addiction had obvious effects on his behavior (Tr.752). Alcohol can cause saizures
brain dameage, and depresson (Tr.754-55). Alcohal depressesthe inhibition system, causing an
eventud loss of control and judgment (Tr.756). Thefirg effects are on the reasoning functions (Tr.756-
57). Mehamphetamineisanervous sysem simulant (Tr.757). With continued use, it can cause
ddlusons, paranoig, psychod's, depression, psychiaric changes, and organic brain syndrome (Tr.758).
Consstent with these effects, Brandon hed suffered brain damage (Tr.759).

On the night of the offense, Brandon wias severdy intoxicated and was impeired in his ability to
think, percaive, make judgments and ddiberate (Tr.758-61). He hed aloss of judgment and control
(Tr.761). He had adiminished capedity, could not ddliberate and suffered from an extreme mentd or
emotiond disturbance (Tr.761-64).

Language or Speech Pathologist

Ms. Teri Burns, agpeech and language pathologig, did a psycho-educationd evauation of
Brandon to determineif he hed learning disorders which interfere with sodidization skillsand one's
ability to function in sodety (Tr.854-59). Those who suffer from alearning disshility have a discrepancy
between cognitive ability and achievement (Tr.858). Brandon’s schoal records were the most
sgnificant (Tr.862). Early in Brandon's childhood, he had specia nesds and was placed in specid
education. Id. School was dways difficult for Brandon (Tr.863).

Burns administered severd tests (Tr.864,Ex.56). Brandon hed limited proficiency in reeding,
meath and written language gptitude (Tr.868,870,874,877-78). Ord language achievement was very
low, in the bottom 1 % (Tr.878-80). His skills in reading, meth written language, and writing were dll
low, ranging from the bottom Y2 of 1% to 9% (Tr.880-85). Asareault, Brandon hed problemswith

atention, concentration, memory, problem solving, reasoning, judgment, organization and planning
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(Tr.892). Theted results were conastent with his school records (Tr.893). Brandon's deficits were
not acquired, he was born with them (Tr.893).

Childhood Devd opment or Sexud Abuse Expart

Dr. Alice Vlietdra, achild development psychologist, evduated Brandon (Tr.790-803). She
interviewed his family induding his mother, father and brother, Matt (Tr.796). Thefamily providesthe
context and nurturing for achild (Tr.797). Dr. Vligdra found severd facts Sgnificant: the family
higtory of dcohal abuse (Tr.798); Lorrane shigtory of sexud abuse, feer of childbirth, and anxiety
atacks (Tr.798-99); the Hutchisons move from Fllmore to PAmdde (Tr.799,822-23); and family
members sexudly ingppropriate behavior. 1d.

Dr. Vlietdraexplaned thet children need two thingsto grow wel: genuine love and discipline
(Tr.800). Brandon received nather. The parentswere digant, did not express ther fedings, minimized
problems, and were permissive (Tr.800-02,809-10). Brandon could not connect to either parent
emoationdly (Tr.800-02).

Dr. Vlietdraexamined Brandon in terms of three developmentd dates: from birth to 6 years,
7-12 years, and 13-18 years (Tr.803-27). Sheidentified numerous problems, from struggles at school
(Tr.807-11) to nightmares a home (Tr.808). Brandon was insecure, anxious, lacked sdf-confidence,
was overly dependent, impulsive and influenced by ather children (Tr.811). He was embarrassed by his
low performance & school and blamed himsdlf (Tr.812-13). He was ingppropriate and disruptive in
groups (Tr.813). He benefited from encouragement and reinforcement, but did not receive enough of
dither (Tr.813).

Compounding dl his problems, was the sexud abuse he suffered (Tr.813-14). Brandon was

confused by this abuse and Sarted to blame himsdf. 1d. Thisled to dcohal and drug abuse to cover
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up hisfedingsof shame 1d. After the dbuse, Brandon became even more distant and rebdlious
(Tr.817). Hecut hisbody (Tr.819-20). He could not trust authority figures (Tr.817).

On the Developmentd Asset Scale, Brandon had only 4-6 assets, out of a potentid 40, needed
for ahedthy life (Tr.826-27). Hedid not have the building blocks to make good decisons and was
susceptible to risky behavior (Tr.826). Brandon could not resst group influences (Tr.827).

Standard of Review

This Court reviewsthetrid court’ sfindings and condusonsfor deer error. Sandersv. State,
738 SW.2d 856,857(M0.banc1987). Asdiscussed in Point 11, supra, the gandard for ineffective
assgance of counsd requires that counsd's performance be deficient and that such performance
prgudiced hiscase. Strickland v. Washington, 466 U.S. 668 (1984); Williamsv. Taylor, 120
S.Ct.1495,1511-12(2000). To prove prgudice, Brandon must show a"reasonable probability thet,
but for counsdl's erors, the result of the proceeding would have been different.” 1d. and State v.
Butler, 951 SW.2d 600,608(Mo.banc1997). Applying these sandards, thetrid court's findingsand
condusons are dearly erroneous.

Motion Court’s Findings and Conclusions

Dr. Bland: Due Process Violation
The court found that Brandon failed to prove thet Dr. Bland' s eva uation was inadequiete
(L.F.799-80). According to the court, Ake v. Oklahoma, 470 U.S. 68,83(1985) does not require a
psychologigt to do certain things and no Missouri law satsforth a checklist for an evdugtion (Tr.780).
The court found much of the evidence a the hearing non-persuasive and the absence of expert

testimony did not preudice Brandon (Tr. 780).
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Catanly, neither Ake, nor any Missouri case, setsforth aparticular checklist for acompetent
psychiatric evauaion. However, Ake provides some guidance. The Fourteenth Amendment’s due
process guarantee of fundamentd fairness semsfrom the beief thet “justice cannot be equd where,
amply asaresult of his poverty, adefendant is denied the opportunity to participate meaningfully ina
judicd proceeding where hisliberty isat dake” 1d. a@ 76. Also presant isacompdling interest inthe
“accuracy” of acrimind proceeding that placesan individud’ slifea risk. 1d. a 78.  Accordingly,
“when the State has made the defendant’ s mental condition rlevant to his crimind culpability and to
the punishment he might suffer, the assgtance of apsychiaris may wel be crudd to the
defendant’ s dbility to marshd hisdefense” Id., a 80 (emphasis added).

“Psychiatrigs gether facts, through professond examination, interviews, and elsewhere.” Id.
(emphasisadded). They andyze the information and draw plausible condusions about the defendant’ s
menta condition and the effects of the disorder on behavior. Id. Through investigation, interpretation,
and teimony, psychiariss assg lay jurorsto make a sensble and educated determination about the
menta condition of the defendant. 1d. at 80-81.

Thus if adefendant demondrates his mentd condition isa sgnificant factor at trid, he is entitled,
a aminimum, accessto a“ competent psychiatrist who will conduct an appr opriate examingion ad
assd in evadudion, preparaion, and presentation of the defense” 1d. at 83. (emphasis added).
Contrary to the mation court’s condusion, Dr. Bland falled Ake’ s requirement that expert assisance be
“competent” and the evauation be “ gppropriate” He did not properly investigete from sources other
than Brandon himsdf and he did not address Brandon’s mental condiition in context of mitigeting

arcumgances.
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Dr. Bland sfalure to get any background records did not go unnoticed by the date. Hewas
impeached for relying solely on Brandon (Tr.1891-93,1903,1906). The prosecutor repestedly
emphesized that Dr. Bland was relying on Brandon’s words and this was the sole besis of his diagnogs
Id. He had no other evidence to compare (Tr.1906). Since, Dr. Bland falled to gather factsfrom
sources other then his dient; his examination was inedeguate under Ake.

Dr. Bland smply addressed whether Brandon was competent to stand trid and whether he
suffered from amenta disease or defect (Tr.1880,1885Ex.12 a1,8-10). Yet hetedtified in pendty
phase (Tr.1876-1907). Hedid not address any of the Satutory mitigetors relating to Brandon's menta
hedlth, such as 1) whether he was under the influence of extreme mental or enationd disturbance; 2)
whether he acted under extreme duress or under the substantiad domination of another person; or 3)
whether his capacity to gppreciate the crimindity of his conduct or to conform his conduct to the
requirements of law was subgtantialy impaired. Sections 565.032.3(2), (5) and (6), RSVI0, 2000.

Dr. Bland smply reported Brandon's 1Q of 76 or 78, and told the jury thet Brandon read & the
beginning 4" gradelevel (Tr.1882-83). He gavethejury his diagnostic condusions that Brandon had
borderlineintelectud functioning and a persondlity disorder, non-specified (Tr.1888). But Dr. Bland
did not draw any plausible concdusions about Brandon's mental condiition and the effects of his disorder
on hisbehavior, the very requirement of Ake. Dr. Bland did no investigation, gave no interpretetion,
and provided no testimony to as3<t lay jurors to meke a sengble and educated determination about the
mental condition of Brandon and whether it should mitigate the offense

Forensc mentd hedth professond's understand well that the scope of an evduation for
purposes of mitigation a a capitd sentencing proceeding isfar broader than that for competence or

crimind responghility a trid. Jacobs v. Horn, 129 F.Supp2d 390,403(M.D.Pa2001). “Mentd,
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cognitive and emationd imparments and disturbances that do not render a person incompetent or
insane are nevarthdess highly rdevant for purposes of mitigation.” 1d. Anindividud’s background,
induding medica and other records, childhood abuse, higtory of drug or dcohal abuse are particularly
important. 1d. Yet, Dr. Bland conducted avery narrow and limited evaluation in which he evduated
Brandon only for competence and arimind responghility. The evauaion and testimony was inadeguate
under the due process reguirements asoutlined in Ake. Thetrid court erred in ruling otherwise

Dr. Bland: |neffective Assistance of Counsel

The court dso found that counsd was not ingffective for failing to provide Dr. Bland with
independent sources of information so that he could reech a competent and accurate diagnosis
(L.F.781). SinceDr. Bland did not tetify at the hearing, Brandon failed to mest his burden (L.F.781).

Thisfinding isdearly erroneous. Counsd admitted they had no legitimete reason for tharr falure
to obtain background records; they smply did not have them. Thus, Brandon proved thet counsd
acted unreasonably.

The second issue is whether Brandon was prgudiced by counsd’ sfalure. Brandon proved the
prgudice by presenting expert tesimony showing whet an adeguete eva uation would have shown
(Tr.294-657,659-742,743-87,790-853,854-905).

InWallace v. Stewart, 184 F.3d 1112(9thCir.1999), the court found ineffectiveness under
smilar drcumgances where counsd failed to provide an expert with background materids rdevant to
evauae the defendant. Walace committed abrutd crime; he lay in wait & amohbile home he shared
with hisgirlfriend and her two children. I1d. a 1113. Wallace sruck hisgirlfriend’ s 16-year-old
daughter repeatedly with abaseball bat, bresking the bat. 1d. Asthegirl lay moaning, he forced the

broken bet through her throet until it hit thefloor. Id. He then dragged her body into the bathroom. 1d.
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When the 12-year- old son arrived, Wallace struck him repeatedly with a pipe wrench, fracturing his
skull and leaving brain matter onthefloor. Id. Asthe mather arrived, he then struck her repestedly
with thewrench. Id. Hethen took money from her walet, bought some liquor and drank it and spent
thenight a afriend shouse. 1d. The next day he turned himsdf into the pdlice. 1d.

Despite this horrendous triple-murder, the court found counsd was ineffective. He had moved
for amenta examination and the court-gopointed dinica psychologist found Walace competent to
gtand trid; he basad his opinion on areview of police records, the result of an MMP! (psychologicd
profiling) test and abrief interview with Wdlace. 1d. a 1114. The probation department had two
psychiarigs examine Wallace before santencing. They diagnosed Wallace with antisocid persondity
disorder and polysubstance abuse and noted thet Wallace s mother gppeared to have suffered from a
mentd illness of psychatic proportions. 1d.

Counsd then retained another psychiarig, Dr. Otto Bendheim, to testify on Wallace sbehdf a
the sentencing hearing. 1d. Counsd did not provide Dr. Bendheim with Walace sMMP! results or
with any information about Walace s background. 1d. From abrief interview with Wallace and the
presentence report, the doctor ascartained thet Walace' s mother had been mentdlly ill, but was unable
to diagnose Wallace with any type of mentd infirmity and tedtified thet Wallace hed been awvare of his
actions. Id. Hisonly explanation for his conduct was thet * there mugt’ ve been something that went
wrong in [hig mind.” 1d. The court sentenced Wallace to deeth on dl three counts. 1d.

After areversd for one count, counsd presented the tesimony of anew psychiarig, Dr. David
Gurland & the resentencing. 1d. & 1115. Aswith Dr. Bendheim, counsd gave him no information
about Wdlace s background or family higory. Id. He did have palice reports and Dr. Bendhem's

tesimony. 1d. Dr. Gurland erroneoudy tedtified thet Wallace had abrother and that his mother was
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dead. 1d. Thedoctor conduded thet Wallace wasin adisassocidive Sate at the time of the murders
and that he could nat fully gppreciate the wrongfulness of hisacts. 1d. The court again sentenced
Walaceto degth. Id.

In reviewing counsd’ s actions, the court firgt found thet remarkably little time had been devoted
to exploring Wallace s mentd date or other mitigeting factors. 1d. Had they looked, they would have
discovered agreat ded dbout Wallaog sfamily higtory, induding amather who was psychatic, dcohalic
and anorexic. |d. & 1116. Thefamily higory was important, because psychods and dcohdlism are
geneticaly passed from parentsto children. 1d. Wallace had acheotic homelife 1d. Wallace Sarted
sniffing glue and gasaline between the ages of ten and twelve; he hed heed traumas. 1d. Thiswas
important, because children raised in profoundly dysfunctiond environments like the Wallace househald
are prone to develop severe psychidric disurbances. 1d.

The gppdlate court went to the heart of theissue: “Does an dtorney have aprofessond
responghility to invedigate and bring to the atention of menta hedlth expertswho are examining his
client, facts that the experts do not request? The answer, a leest @ the sentencing phase of acapitd
case, isyes” 1d. & 1117. The Court cited two other cases dso finding ineffectiveness for providing
expertswith scant informetion about the defendant and his beckground. Clabournev. Lewis, 64
F.3d 1373(9™ Cir.1995) (counsd barely prepared his own psychologist for histrid testimony and hed
provided him with scant information about the defendant and his background); and Hendricks v.
Calderon, 70 F.3d. 1032(9" Cir. 1995) (counsdl’ sfailure to investigate dient’ s drug problems and
herd childhood and rdlay thisinformation was deficient in pendlty phese).

Jud asin Wallace, Clabourne, and Hendricks, here counsd wasineffectivein falling to

investigate Brandon' s background and provide Dr. Bland with that information, so thet he could do a
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complete and accurate evauaion. Adequate information, such as school, medicd, mentd hedth, and
jal records and family interviews would have revedled Brandon's family’ s history of mentd illnessand
dooholism which are genetically passed to children. His chatic childhood induded sexud abuse
Records reveded the extent of his mentd problems. Without thisinformation, Dr. Bland could not
meke an accurate diagnosis. Theat is exactly what the Sate established in its cross-examination,
discrediting the vdidity of Dr. Bland's evduetion.

Brandon was prgudiced. He was denied afull and complete menta hedth evauetion, but more
importantly, the jury did not know about Brandon' s background, his mentd deficdendies and how they
impected his behavior at thetime of the crime,

Contrary to thetrid court’ sfindings, the evidence at the evidentiary hearing did establish thet with
competent and adequate mentd hedlth evaduations, sgnificant mitigating evidence could have been
presented to the jury.

Ineffectiveness. Investigating, Consulting and Presenting Expert Testimony

Asfor thefalure to investigate, conault, and hire additiond experts, the court found thet
Brandon'sfamily could not possbly afford dl these experts; and defense counsdl had dready logt
money on the case (L.F.781).

The court was correct that Brandon's family could not afford experts, Brandon was broke. But
as an indigent defendant, he hed the right to a competent, adequate menta hedlth evauation to assig in
his defense agand the death pendty. Ake, supra.

Inasmilar case, the court hdd that the retention of private counsd from acollaterd source of
funds, at no cod to the defendant, did not affect a defendant’ s bility to proveindigency. State v.

Jones, 707 S0.2d 975,977(La1998). An indigent defendant is conditutionally entitled to a Sate-
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funded expert, regardiess of whether the defendant derives any assstance from an andillary source. 1d.
Thus, Brandon was entitled to a date-funded mental hedlth expert because he was indigent.

Y ¢, the court says denied him thisright, precisdly because he could not efford to pay for the
expeat. ThisCourt has gpedificdly rgected that reasoning. Moore v. State, 827 SW.2d
213,216(Mo.banc1992) (counsd unreasonably failed to investigate by consulting serologist because he
did not think money wes avaladle).

Additiondly, the court found that Snce counsd was nat familiar with the spedific expert cdled
by posgt-conviction counsd, they could not be ineffective for not caling that particular expert
(L.F.788,796). The State established that counsdl had not heard of Drs. Peterson, Cowan, O’ Donnell,
Burnsor Vlietdra (Tr.1037-40,1099-1100). However, Brandon was not dleging thet counsd should
have consulted and cdled each of these particular experts, but rather, competent expertsin their
respectivefidds Counsd can be ineffective for falling to present expert tetimony, such asaserologid.
Moore, supra a 214. Theineffectiveness reaulits from the failure to cdl aqudified expert, whether
she be aserologigt or apsychiatrig, not the falure to cal a specific doctor.

Psychiatrist

Asto Dr. Peterson, the court found that he was not credible because he failed to consder facts
contrary to his condusions (L.F.784-85). The court found that records showed Brandon was
antisodid; thet he was nat impaired, but lazy and uncooperaive; thet he was nat learning disabled, but
amply did not try or was lazy because he did not like specia education dasses; thet hewas aliar; and
thet his actions on the night of the offense showed he wasin control and mede his own decisons. 1d.
The court said Dr. Peterson looked for biologicd causes and refused to condder anything dse

(L.F.786).
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Thisfinding is unsupported by the record. Dr. Peterson was unquestionably thorough and
conddered in minute detail dl of Brandon's background (Tr.320-430). He looked at the good, bed
and theugly. Hedid not sHectively focus on favorable areas, but he dso looked  the unfavorable,
negetive facts the very factsthe court pointsto in itscondusions. Dr. Peterson recognized thet
Brandon's mentd problems led to acting out and negative behavior. However, Smply because his
tesimony contained negative facts counsd wias unjustified in not presenting the overwhemingly
mitigating evidence. Williams, supra a 1514 (Williams juvenile record for larceny, pulling afdse
firedarm and bresking and entering did not judtify the fallure to introduce voluminous amounts of
favorable evidence).

Further, dl the objective evidence supports that Brandon was learning disabled and suffered
from Attention Defict Hyperactivity Disorder. All of histeachers, counsdors and objective testing
showed as much. For thetrid court to suggest that dl these experts are wrong, and that he was “lazy”
is unsupported by the record.

The court is correct in conduding theat the evidence presented & trid, i.e. the testimony of
Lopez, suggested that Brandon was in control and mede his own decisons (L.F.784-85). Thisis
precisgdy why counsd should have presented expert testimony regarding Brandon's menta deficiendies,
to explain that he was afollower, not aleader, who was “putty” in the hands of Lopez. Glenn v.
Tate, 71 F.3d 1204,1211(6™ Cir.1995).

In Glenn, the petitioner ayoung, mentdly retarded men, acted a the indigation of an older
brother. Id. a 1205. Hewas highly susceptible to suggestion by people he admired. Id. He suffered
from globd bran damege. Id. Y et the lawyers mede no effort to acquaint themsdves with their dient’s

socid higtory; they did not get school, medicd or probation records. I1d. a 1208. Had they consulted
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amentd hedth expert, they could have presented evidence about their dient’s mentd retardation, brain
damege, and hisinability to conform his conduct to the requirements of thelaw. Id. An expert could
have explained how Glenn could nat think up the planned killing and thet his role was afallower and not
aleader. 1d. a 1208-09. Thefailureto present evidence of Glenn’s mentd history and mentd cgpecity
wasindfective. Id.

So too was counsd ineffective. A qudified expert such as Dr. Peterson would have tedtified
about Brandon's brain damege, his Learning Disorder, Attention Deficit Hyperactivity Disorder, Bipolar
Disorder, Polysubstance Dependence and having been sexualy abused as a child (Tr.341-42,440,450-
465). An expert could have explained hislow functioning, a the battom 9% of the population (Tr.442-
43). An expert could have told the jury about Brandon’s mentd age -- between 8 and 12 years
(Tr.444). These defiditsimpacted on Brandon's ability to ddliberate, to gppreciate the crimindity of his
conduct (Tr.481-83,499). They made him susceptible to the domination of others, such asLopez and
Salazar (Tr.350,350,362,381,394,473,476,477). Hewanted desperately to fit in, he was essily
manipulated and used (Tr.369,476-77). Aswith Glenn, he was putty in the hands or Lopez. Yet the
trid court rdies on Lopez s sHf-sarving testimony to deny Brandon rdief. Such adecision cannat
gand.

The court dso found that the failure of Dr. Peterson to draft areport was not commendable and
diminished his credibility (L.F.786). However, agae posticonviction's judge sfinding that awitnessin
the proceeding is not convincing does not defeet adam of prgudice. Kylesv. Whitley, 514 U.S.
419, 449, n.19 (1995). Such an observation could not subdtitute for the jury’ s gppraisd a thetime of
thetrid. 1d. Credibility of awitnessisfor thejury, not the postconviction court. Antwine v. Delo, 54

F.3d 1357,1365(8™ Cir.1995).
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The court recognized thet Dr. Peterson’ s testimony was lengthy and complicated, and the
records he reviewed contained complex psychologicd concepts (L.F.786). The court then conduded
thet the jury would not have gragoed much of tetimony. Id. Thisfinding directly conflictswith Ake,
supra. Precisdy, because such evidence is complex and complicated, an expert is needed to explain it
toajury.

The court dso found that Dr. Bland resched some of the same condlusions, asto borderline
intdlectud function, Attention Deficit Hyperactivity Disorder, and history of substance abuse (L.F.786-
87). The expatsdisagreed regarding Bi-Polar Disorder, but the court thought thet Dr. Bland was
“absolutdly correct” in finding a persondity disorder (L.F.787). Dr. Bland was not so off the mark thet
counsd was ineffective for retaining him (L.F.787-83).

The court’s condusion is not well-founded. Dr. Bland, while ating those condusions
provided no explanation about the disorders or how they would impact Brandon's behavior. He
provided no andlyss whatsoever asto how they could be mitigeting. Indeed, he did not even tedtify
about the substance abuse higtory on direct, rather, the prosecutor dicited this on cross-examingtion.
Whether, Dr. Bland was “ absolutdy correct” in finding a persondity disorder isredly besde the point.
He did nothing to explan this mentd problem to thejury. To any lay person, such alabd sounds
aggravaing, not mitigating.

The court additionaly found that: counsd need not shop for amore favorable expert; Cantin did
not fed the need to go further after getting Dr. Bland' s report, bdieving he was a good witness; and
counsd was not requiired to investigate Brandon's mentd condition in the first ingance absent some

suggestion that he was mentdly ungtable (L.F.788).
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Thisfinding iswrong, both factudly and legdly. Frd, Mr. Cantin testified thet he should have
done more investigation into Brandon' s menta problems, especidly getting his background records
(Tr.974-78). He obvioudy knew Brandon was dow and had a suggestion that he had mentd problems;
that iswhy they contacted an expert to seeif he was competent to begin with. Furthermore, Mr. Cantin
candidly admitted thet he had no good answer for not referring Brandon to amedicd doctor, a
psychiarig (Tr.982). Rather, he wished that hewould have. |d.

Brandon's dam was not that counsd should have shopped for amore favorable expert; rather
it was that counsd should have hired a competent expert to conduct an adequate evauation.  See, In
re Brett, 16 P.3d 601(Wash.banc2001) (where counsd hired apsychologigt, but failed to consult and
present expert testimony regarding fetd dcohol syndrome and diabetes and itsimpact on Brett, counsd
was ineffective and deeth sentence vecated). Asin Brett, here, counsd failed to consult with an expert
that could talk about dl of Brandon'simpairments and explain why they mitigated his culpahility.
Smply hiring some expert does not make counsd effective. 1d.

Findly, the court discounted Dr. Peterson’ s testimony because Brandon behaved admirably
during the evidentiary hearing and a trid (L.F.788-89). He was atentive and not disruptive. 1d.
According to thetrid court, this undercut the diagnosis of Attention Deficit Hyperactivity Disorder. Id.
The court’ s rdiance on demeanar isingppropriate. The physica demeanor of a person suffering from
mentd illnessmay shed no light on the extent to which heisimpacted by hismentd disorder. Lafferty
v. Cook, 949 F.2d. 1546, 1555 (10" Cir.1991) (physical demeanor did not shed light on extent
defendant was suffering from paranoid ddusions).

Neur opsychologist
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The court rgected the daim of ineffectivenessfor failing to olotain neuropsychologica evidence
showing Brandon's brain damage, finding: counsd is not ineffective for failing to shop for amore
favorable expert; Dr. Cowan and Dr. Bland' s condusons were amilar, with the 1.Q. being nearly
identical; Dr. Cowan's opinions did not reae to the facts of the murder and therefore, lacked
rlevance; Brandon scored within the normd range on many tests; and voluntary intoxication isnot a
defensein Missouri (L.F.791-93).

Aswith Dr. Peterson, Brandon's daim was not thet counsd should have shopped for amore
favorable expert than Dr. Bland; rather it was thet counsdl should have hired the appropriate expert to
beginwith. In re Brett, supra. While Dr. Cowan and Bland's condusions regarding |.Q. were
nearly identica, Dr. Bland gave no opinion about Brandon's brain functioning. He couldn’t. He hed
done no neuropsychologicd testing and the testing Dr. Bland did do was ingppropriate (Tr.706-07).
See Jacobs v. Horn, supra at 403 (to the extent thereis an indication of possible organic impairment
neuropsychologica tegting is dictated in a cgpitd case; imparments may be presant thet are not
immediatdy seen upon asandard psychidric evauation).

The court’ s finding thet Dr. Cowan's opinions did not relae to the facts of the murder and
therefore, lacked rdevance is contrary to Williams, supraa 1516. There, the Court found thet this
mitigation thet does not undermine or rebut the prasecution’ s degth digibility case, il can dter the
jury’s sdection of pendty. 1d. Brain damage and Brandon's borderlineintdlectud functioning issmilar
to Williams mentd retardation. Counsd was ingffective for failing to presant this evidence

The court’ s uggestion that Snce Brandon scored within norma range on some of the testing,

his deficits were nat mitigating is dso erroneous. Brandon suffered brain damage, in the mild range of
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impairment (Tr.696). Hisfull scdelQ was 76 (Tr.697). Thesewere Sgnificant deficits Organic brain
damegeis mitigating evidence. Glenn v. Tate, supra at 1211.

The court’ sfinding thet voluntary intoxication is not adefense in Missouri So counsd could not
be ineffectivein falling to presant it dsoisin eror. While that may be correct for guilt phese, it isuntrue
for pendty phase. Alcohal or drug use, dependence or addiction is rdevant mitigeting evidence.
Parker v. Dugger, 498 U.S. 308,314-16(1991); and Mauldin v. Wainwright, 723 F.2d
799,800(11™"Cir 1984). Expert testimony from aneuropsychologist would have established how
aoohal and drug use can damege the brain and further impair functioning. Counsd wasineffectivein

faling to investigate and present this evidence,

Alcohol and Drug Expert

Asfor Dr. O Donndl, the court found:  his opinion thet Brandon's use of dcohal and drugswas
involuntary in a pharmacologicd sense did not equiate with involuntarinessin alegd sense: intoxication
cannot be used to prove diminished capacity; Dr. O’ Donndl| definition of ddiberation as“ ability to think
inadear mind” isnat the proper legd definition in Missouri; the facts & trid refuted the opinion thet
Brandon was defident in his aaility to make decisons and judgment; jurors did not nesd an expert to
explain the effects of dcohal and drugs, but could determine whether this was mitigating by themsdves,
and no evidence showed thet Brandon was paranoid on the night of the offense, so Dr. O’ Donndll’s
condusion thet Brandon's use of drugs and acohol would have made him paranoid is rgjected

(L.F.790-92).

80



Thesefindings are dearly eroneous. Alcohal and drug use or addiction are mitigating
arcumgtances, even if not alegd defenseto the crimeitsdf. Parker v. Dugger; and Mauldin v.
Wainwright, supra. Tha Brandon'swas unableto think in adear manner was aso mitigating.

Focusing on Lopez stesimony, the court found that Brandon said thet hed to kill thevidims,
chose the deadly wegpon, destroyed evidence, and fled the scene. Id. Thisis precisdy why counsd
should have presented expert testimony that would have established that Brandon had mentd
deficdendes, and was eedlly influenced by others, epedidly when intoxicated. Glenn v. Tate, supra.

Jurorswere not able to decide how this evidence mitigated Brandon's culpebility. Alcohol and
methamphetamine are bath physicadly and psychologicaly addicting (Tr.753-54). Alcohdl can cause
sazures, brain damage and depression (Tr.754-5). Alcohal causes aloss of control and judgment and
interferes with processing impulses and simuli (Tr.756). Methamphetamine causes ddusons, paranoia,
psychod's, depression, psychidric changes, and organic brain syndrome (Tr.758). Certainly, the
average juror would not know about these effects and expert testimony would assg thejurorsin
underganding this evidence.

Thered danger istha the average juror finds drug and dcohal use aggravating, not mitigeting.
An expert can digpd some of the myths surrounding “voluntariness” and can explain the physicd and
psychologicd effects of these addictions. Brandon's dcohol and drug use on the night of the offense
was undisputed. His higory of doohol and drug use was introduced by the date (Tr.1893-97). Thus it
was incumbent on trid counsd to explain this evidence to the jury in away thet would be mitigating.

Language or Speech Pathol ogist
The court dso rgected the daim that counsd should have presented evidence regarding

Brandon'slearning disability, finding: counsd is nat ineffective for failing to shop for amore favorable
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expeat; Ms. Burn's opinion did not relate to the facts of the murder and therefore, lacked rdevance; and
evidence that Brandon functioned at the leve of an 8-12 year old was not hdpful as mogt youngsters
know right from wrong and that murder is unecceptable (L.F.793-94).

Aswith the other experts, these findings are erroneous. Brandon's daim was not thet counsd
should have shopped for amore favorable expert than Dr. Bland; rather it was that counsd should have
hired the gppropriate expert. Inre Brett, supra. That Ms. Burns opinions did not rlae to the facts
of the murder and lacked rdevanceis contrary to Williams v. Taylor, supra a 1516. Fndly, while
8-12 year olds may undergand the difference between right and wrong, the law il finds children and
those with menta imparments them less culpeble. Johnson v. Texas, 509 U.S. 350 (1993) (a
defendant’ s youth is ardevant mitigating drcumatance that must be within the effective reech of a capita
sntencing jury); and Penry v. Lynaugh, 492 U.S. 302 (1989) (defendant’ s mentd retardationisa
mitigating factor thet the jury must be dlowed to condder). See dso, Section 565.032.3(7).

Child Devel opment Expert

The court denied the daim that counsd should have presented evidence from achild
development expert, finding: counsd need not shop for amore favorable expert; and that Snce much of
Vliggra s testimony explaining Brandon's devel opment had no causd connection to the arime itsdf, it
was not revant and helpful (L.F.796-97). (L.F.795-98). Agan these condusions are directly refuted
asdiscussed dbove. In re Brett; and Williams, supra.

Summary

Counsd wereineffective. They provided Dr. Bland with no background materias and did not

fallow up on any of theinformation in hisreport. They failed to have Dr. Bland or any expert evauate

Brandon's mentd hedth for mitigation. They should have investigated and presented expeart tesimony
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from a competent psychiatrigt, neuropsychologist, pharmacologist, speech or language pathologid, or
childhood development expert. Without this evidence, the jury sentenced Brandon to desth. Had they

heard such tetimony, there is a reasonable probahility they would have sentenced himto life. A new

pendty phase should result.
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V.

CONTINUANCE NEEDED TO PREPARE MITIGATION CASE

Themotion court clearly erred in denying the Rule 29.15 motion because
Brandon was denied hisright to effective assistance of counsel, due process, equal
protection, and to be free from cruel and unusual punishments, Fifth, Sixth, Eighth
and Fourteenth Amendments, U.S. Constitution in that thetrial court abused its
discretion and appellate counsel wasineffective for failingtoraisethetrial court's
error in overruling the defense motion for continuance since: 1) theclaim had
significant merit sincetrial counsel did not havetimeto investigate and preparefor
the penalty phase; 2) the law supported the claim; 3) the claim was preserved for
review; and 4) appellate counsel pursued weaker issues, including three claims
based on the plain error standard of review, and claimsrequiring an abuse of
discretion towarrant relief. Mr. Hutchison was prejudiced because had the claim
been raised thereisareasonable probability that this Court would have granted a
new trial, and with a continuance a substantial amount of mitigation could have been
presented to thejury, creating areasonable probability of alife sentence.

Trid counsd entered ther gppearance on behdf of Mr. Hutchison in February, 1996 (L..F.626).
Lessthan eght months later, counsd was trying their first capitd case (Tr.934,1059). Cantin had been
admitted to practice law three years (Tr.932-34). William Crosby had been admitted five years
(Tr.1057,1059); neither had been involved in afirs degree murder case. 1d.

Counsdl hed requested a continuance to investigate and prepare for the pendty phase

(L.F.627). The court denied thisrequest. 1d. Asareault, trid counsd focused on the guilt phase
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(Tr.1003,1083). They did not have time to prepare for pendty phase (Tr.1003,1029,1082-83,1103).
Counsd did not obtain any school, medicd or psychiatric records, except for afew grade reportsfrom
Mr. Hutchison's mother (Tr.974-77,1068). They wanted to get the records, they judt didn’'t havetime
(Tr.1030).

Counsd were 0 rushed thet they had no idea thet Brandon had seen apsychidrist asateen
and hed been diagnosad as auffering from abipolar disorder, even though Dr. Bland hed put thisin his
report (Tr.978-80,1073). Counsd would have liked to interview witnesses, such as Dr. Parrish and
othersin Cdifornia (Tr.979-80,1064). They wanted to prepare afull and complete life sory for
mitigation (Tr.1082-83), but the guilt phase preparation consumed dl their time (Tr.989-90,1082-83).
AsMr. Cantin put it, “we were svamped inwork” (Tr.21003). Mr. Crosby sad they felt very pressed
and the pendty phase suffered (Tr.1064).

After Mr. Hutchison was convicted of firgt degree murder, trid counsd cdled only four
witnesses - Brandon's parents, afriend and Dr. Bland (T.Tr.1876-1935). Mr. Hutchison received
death (T.Tr.1957-58). Defense counsd included thetrid court's denid of the continuance maotionin its
motion for new trid (D.L.F.118L.F.627). Yet gopdlate counsd faled to rase thisissue on direct
appedl (L.F.627-29).

Appdlate counsd could not recdl why he did not raise the continuance issue on direct apped
(L.F.628,646). Heknew that Brandon had spent the mgority of hislife in the Sate of Cdiforniaand
that alot of background materid wasthere (L.F.625-26). Counsd recognized thet it generdly takesa
lot of work to investigate mitigating drcumstances and prepare for the pendty phase of trid (L.F.626).

He recognized that trid counsd had less than eight monthsto prepare for their firg desth pendty trid
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and had requested a continuance, because they nesded more time to prepare for the pendty phase
(L.F.626-27).

Although thisissue was preserved, counsd did not raise the denid of the continuance on goped.
According to counsd, he generdly limitsissues to ones most likdly to sucoeed (L.F.628). The dandard
of review for aruling on acontinuance is “ abuse of discretion” and counsd was not familiar with any
cases from Missouri or federd court that hed reversed on thisbasis (L.F.629-30).

Based on this evidence, the mation court denied the daim of ineffective assstance of appelate
counsd (L.F.770-71). The court found that *[c]ounsd's decison to ‘winnow' out dlamsthet have little
chance of successin favor of Sronger pointsis reesonable gopdlate drategy,” citing State v. Shive,
784 SW.2d 326,233(M0.App.SD.1990) (L.F.771). The motion court also denied the dlaim that the
trid court violated Brandon' s condtitutiond rights by failing to grant a continuance (L..F.768-69).

This Court reviews these findings to determine whether the court dearly erred. Sandersv.
State, 738 SW.2d 856,857(Mo.banc1987). Brandon isentitled to effective assstance of counsd on
hisfirg goped of right. Evittsv. Lucey, 469 U.S. 387 (1985); Sate v. Sumlin, 820 SW.2d
487,490(Mo.banc1991). The sandard for effectiveness of gppdlate counsd isthe same asthe
sandard for evduating trid counsd's performance: the movant must show that appellate counsd's
performance was deficient and that the performance prgudiced his case. Strickland v. Washington,
466 U.S. 668 (1984); Sanders, supra. Counsd need not raise every possible dam on goped, but
the "falureto rase adam that has gnificant merit raises an inference that counsd performed benegth
professond sandards” Sumlin, supra at 490.

The presumption of reasonableness afforded an gppdlae atorney can be overcomeif he

neglected to raise aSgnificant and obvious issue while pursuing subgtantialy weeker ones Bloomer v.
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United States,162 F.3d.187,193(2nd.Cir.1998). Other factorsto consider include whether the error
was objected to a trid and whether the omission was a reasonable Srategic decison. Mapes v.
Coyle, 171 F.3d. 408,427-28 (6thCir.1999).

Appdlae counsd wasineffective The continuance daim hed Sgnificant merit. Thiswastrid
counsd'sfird degth pendty case. They were on the case for less than eight months beforetrid. They
hed spent nearly dl their time preparing for the guilt phase, leaving no time to investigate, let done
present mitigation. Asareault, they had faled to conduct even the most badic invedtigation. They hed
not requested any background records.

Thesefacts cried out for acontinuance. Case law supported granting a continuance under these
facts Only afew years beforethetrid court's denid, this Court hed reversed a desth pendty case,
finding an abuse of discretion, inthetrid court's fallure to grant a continuance for adiscovery violation.
Sate v. Whitfield, 837 SW.2d 503,507 (Mo.banc1992). Thus while the abuse of discretion
dandard isadifficult gandard to meet, this Court certainly grants rdief if the facts support the dam.
Additiondly, in State v. Mclntosh, 673 SW.2d 53,54-55(Mo.App.W.D.1984), the Court of
Appedshdd that atrid court abusesits discretion when it falls to grant a continuance which is
necessary for the defenseto preparefor trid. See al so, Sate v. Perkins, 710 SW.2d
889,893(Mo.App.E.D.1986)(court’ sfalling to grant a continuance was an abuse of discretion).
Although dl these cases had been decided long before Mr. Hutchison's apped, gopdlate counsd
acknowledged he was not familiar with any of them (L.F.629-30).

Since the continuance daim was preserved for review, thefallure to raise it on direct goped was
unreasonable, espedidly since counsd pursued much weeker, unpresarved daims. A review of

counsd's brief showsthat seven issueswereraised (App.Br.). Three of those issues were unpresarved.
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Sate v. Hutchison, 957 SW.2d 757,760(Mo.banc1997). The preservation problem was
highlighted by respondent (Resp.Br. & 20). Assgant Attorney Generd, Karen King Mitchdll, prefaced
her arguments with an introduction pointing out the preservation problems and urging this Court not to
review for plain eror. 1d. This Court recognized thet these daims had no merit, and certainly did not
result in amanifest injusice Hutchison, supra at 764-65.

Not only did counsd raise dams reguiring ashowing of menifest injustice, heraised dams
requiring an abuse of discretion - the sandard he deplored. Point V1 dleged an "abuse of discretion”
in dlowing alate endorsement of John Galvan as a pendty phase witness (App.Br.al5).

Point 1V raised thetrid court’ sfallure to sua sponte to disdlow State'simproper opening
datement (App.Br.at13-14). Even had the error been presarved, thetrid court has consderable
discretion in contralling argument of counsd and will not be reversed absent an abuse. State v.
Rousan, 961 SW.2d 831(Mo.banc1998). Surdy, winning acam that thetrid court should have sua
sponte limited improper argument would have been much more difficult then winning adam regarding
the denid of continuance, Snce it was supported by facts, case law and was preserved.

Mr. Hutchison was preudiced by counsd'sfalure. Asin Sumlin, this Court should be left in
doubt asto the vdidity of the decison on Mr. Hutchison's origind gpped to affirm the sentence.
Counsd admitted that they did not have time to prepare and as aresult, the jury never heard mounds of
mitigating evidence. See Points 111 and 1V, supra.

Brandon dso was denied his condtitutiond rights to due process, equd protection and effective
assgance of trid counsd and to be free from crud and unusud punishment due to thetrid court’ s error.
Themation court dearly erred in ruling otherwise. The court cited Sate v. Clark, 859 SW.2d

782,789(Mo.App.E.D.1993) for the proposition that a continuance dam isnot cognizablein a29.15
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action (L.F.768). However, Clark was a consolidated goped. The gppdlant tried to raise the very
sameissue on direct apped and the pogt-conviction apped. 1d. Pogtconviction maotions are not
subdgtitutes for direct gppedls. 1d. However, when exoegptiond circumstances show that amovant was
judtified in not rasing the daim on direct goped, the daim can be raisad in the post-conviction
proceeding. 1d.

Here, exogptiond drcumdances exis. Appdlate counsd made the decison not to rase the
dam. Thisisadesth pendty case Brandon, with an 1Q of 76 or 78 rdied on his counsd torasedl
issueswith merit. Additiondly, the plain language of Rule 29.15(a) suppoartsraisng dl conditutiondl
dams, espedidly snce Brandon hed evidence to support thedam.

Brandon was denied hisrightsto afair trid because of thetrid court’s denid of a continuance
The mogt basic background information was not obtained. As counsd explained, they hed to forego
preparing for pendty phasein favor of guilt phase Trid counsd isineffective for faling to investigete
and presant subgtantid mitigating evidence during the sentencing phase. Williams v. Taylor,120
S.Ct.1495(2000). Brandon had a congtitutiona right to present evidence of histroubled childhood in
mitigation. Eddings v. Oklahoma, 455 U.S.104,113-16(1982). Thisright was meaningless,
because counsd had no time to obtain the informetion thet was available. Brandon was <o denied
equa protection.

Had Brandon had money, counsdl could have hired investigators or expertsto assist in the case
(Tr. 983). Whether someone lives or dies should not depend on their socio-economic satus and their
accessto resources. See McCleskey v. Kemp, 481 U.S.279,309,n.30(1987) (cannot base adeath

sentence on an arhitrary dassfication such asrace). Basing a degth sentence on arbitrary factorsaso
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vioaes the Eighth and Fourteenth Amendments which require heightened rdiahility in degth sentence
cases. Woodson v. North Carolina, 428 U.S. 280,305(1976).

The unfairness of denying Brandon a continuanceisilludtrated by his codefendant, Sdazar’'s
cax. Unlike Brandon, Sdazar’ s atorneys requested and received a continuance to adequately prepare
for trid (Ex.64, & 11-12). They were adleto go to Cdiforniaand invedtigate Sdazar’ s background
and uplringing. 1d. They cdled a least eght out-of-gate witnesses, a the date€ sexpense. 1d. at 17.
Theinvestigation yieded good results, Sdazar received a sentence of life without probetion or parole.
Id. at 29-30.

The court’ s digparate trestment of Brandon and Sdazar denied Brandon due process and equa
protection of law, and subjected him to crud and unusud punishment. No rationd besisjudtified the
digoarate trestment.

Themation court tried to explain the differences; ruling that counsd in effect hed Smilar anounts
of timeto prepare (L.F.769). The court ignores that this was Crodoy and Cantin' sfirst desth pendty
caxe (Tr.934,1059). In contrast, Sdazar’ s counse were experienced atorneys Specidizing in death
pendty litigetion.

The mation court suggests that Brandon's Size and gppearance may account for why he got
death (L.F.769). Hewas much tdler and bigger than Sdazar. Id. If 9zeisnow an gopropriate factor
in deciding who gets degth, we have reeched the height of arbitrariness Woodson v. North
Carolina, supra.

The court d<o rationdizes the different treetment of the codefendants, saying evidence showed
that Brandon wasthe find shooter (L.F.769). The court ignores that other evidence suggested judt the

opposite, that Sdazar wasthe find shooter (Ex.65,L.F.618). Unquestionably, Sdazar wastheinitia
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shooter, placing in motion the events leading to the Y ates degths. At the very leedt, Sdazar and
Brandon were equdly culpeble, yet Sdazar got life. The difference was the continuance to adequatdy

prepare for pendty phase.
The motion court dearly erred in denying thisdam. A new pendty phase should result.
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VI.

COUNSEL FAILED TO INVESTIGATE AND PRESENT EVIDENCE OF LOPEZ'S

DOMINATION AND CONTROL OVER BRANDON

Themotion court clearly erred in denying the Rule 29.15 motion because
Brandon was denied hisright to effective assistance of counsel, due process and was
arbitrarily and capriciously sentenced to death, Fifth, Sixth, Eighth and Fourteenth
Amendments, U.S. Constitution, in that trial counsel failed to investigate and present
testimony of Frankie Young (Smith), Terry Ferris, Brandy Kulow (M orrison),
Marcella Hillhouse, and Phillip Reidlethat Freddy L opez was a drug dealer that
bragged about his gang, showed off his stab wounds, consider ed Salazar a close gang
brother, hishit man and enfor cer, dominated and controlled Brandon, who was
child-like; Lopez instigated the stabbing of John Galvan, Brandon wassorry it
happened; Lopez tried to force Brandon to shoot Mar cella Hillhouse, but he refused;
and the victims wer e known as heavy drug user swho did anything and everything
such asmarijuana, crank and pills. Brandon was prejudiced because this evidence
would haverefuted the State’ stheory that Brandon wasin charge, made the decision
to kill the Yates, and would have provided mitigation supporting alife sentence.

Counsd’ s defense theory a trid wasthat Freddy Lopez and Michad Sdazar were gang
members, running herd over ther dient (Tr.1016,1094). Brandon was a good kid who went dong with
others (Tr.1024,1050). Unfortunately, the group Brandon was following was not agood one, they

bought and sold drugs and violence was an integrd part of their world. Y et counsd failed to adequatdy
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investigate witnesses who would have supported thistheory. Frankie Y oung (Smith),” Terry Farris,
Brandy Kulow (Marrison), Marcdla Hillhouse, and Phillip Reidle could have provided helpful
information to support counsd’ s defense in bath the guilt and pendty phases

Frankie Young

Ms. Y oung testified at trid about some of Brandon's good qudities (Tr.44,T.Tr.1907-11). The
jury never heard about Lopez' rdaionship with Brandon. Lopez dominated, controlled, and made the
decisons, while Brandon followed (Tr.51,55). Lopez bragged about being in agang; he daimed
Sdazar was his gang brother and hit man from Cdifornia (Tr.55).

Tery Faris

Farriswas mentioned & trid; he had been a Lopez s house before the New Year' s Eve party
to buy methamphetamine (T.Tr.1080). The Yaesknew Faris, ther brother Tim hed been with Farris
when he went to Lopez's (T.Tr.1080).

Despite his assodaion with both Lopez and the victims trid counsd did not cal Farris at trid.
Farrisknew Lopez well, he bought and sold drugs from him (Tr.79). He dso hed seen Lopez and
Brandon together and knew that Lopez mede the decisons (Tr.81).

Brandy Kulow

Kulow, agate witness & trid, knew both Lopez and Brandon (Tr.906-07). Like many others,
she liked Brandon, but not Lopez (Tr.907). Brandon was good to her and her children (Tr.908-09).
Lopez, on the other hand, bragged about being in agang (Tr.911). He hung out with Michad Sdazar,

who was qui€t, but violent (Tr.910-11). Kulow hed seen Sdazar pull agun on people severd times

7 Smith and Morrison had married a the time of the hearing.
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(Tr.920). Once, Sdazar pointed agun to her heed (Tr.910-11). She was scared, but did not teke
Sdazar srioudy (Tr.911).

At trid, the State had Kulow tedtify aoout an incident where Brandon hed agun he pulled out of
abde of hay (T.Tr.1859). Had she been asked, she would have darified that she was not threstened
by Brandon a dl, he did not scare her (Tr.912). Rather, the Sght of agun scared her (Tr.912).

MarcdlaHillhouse

Hillhouse knew Brandon well, she saw him nearly every day ayear before the offense (Tr.96-
97). Sheliked Brandon and thought he was agood kid (Tr.97). However, Lopez was a different sory
-- he was domineering abusve and hed sexudly assaulted her (Tr.108). Shewas scared of him. 1d.

Hillhouse recounted one incident in which Lopez accused her of gedling $500.00 from him
(Tr.99-100). Lopez threstened her with agun and wanted Brandon to shoot her (Tr.99,101).
Brandon refused (Tr.101).

In an offer of proof, Hillhouse dso provided detals of the Galvan gabbing (Tr.101-06). Again,
Lopez had garted the fight and urged Brandon to stab him (Tr.104-05), Brandon fdt bad afterwards
and helped Hillhouse bandage Galvan (Tr.106).

Phillip Reéde

Phillip Rede went to high schod with one of the victims, Rondld (Tr.90). Brian wasagood
friend (Tr.91). They partied together for twelve years, from 1980-1992 (Tr.91,93). Brian did drugs-
anything and everything (Tr.91). Like hisbrother, Rondd hed areputation asadrug user (Tr.92).
Everyone knew he used marijuang, crank and pills (Tr.92). The Y ates maintained these reputations urtil

their decths (Tr.95).
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The mation court denied these dams of ineffectiveness (L.F.756-60). In reviewing these
findings and condusions, this Court determines whether the maotion court dearly ered. Sandersv.
State, 738 SW.2d 856,857(Mo.banc1987). To prove ineffective assstance of counsd, Brandon
must show that his counsd's performance was deficient and the performance prgudiced hiscase. 1d.,
ating Strickland v. Washington, 466 U.S. 668(1984). To prove prgjudice, Brandon must show a
"reasonable probability that, but for counsd's erors, the result of the proceeding would have been
different.” State v. Butler, 951 SW.2d 600,608(Mo.banc1997). Applying these Sandards, the trid
court'sfindings and condusions are dearly erroneous

“[Clounsd mugt make areasonable invegtigation in the preparation of acase or makea
reasonable decison not to conduct a particular investigation.” Kenley v. Armontrout, 937 F.2d
1298,1304(8thCir.1991). Counsd must exercise reasonable diligence to produce excul patory evidence
and drategy resulting from lack of diligence in preparation and invedtigation is not protected by a
presumption in favor of counsd. 1d., ating Eldridge v. Atkins, 665 F.2d 228,235-37(8thCir.1981).
Falling to interview witnesses or discover mitigating evidence rdatesto trid preparaion and not to trid
dgraegy. Kenley, supra a 1304; and Chambersv. Armentrout, 907 F.2d 825,828
(8thCir.1990).

Here, counsd wasindffective. Thar defense was that Lopez dominated and controlled
Brandon (Tr.1016,1094). They argued vigoroudy for the admission of evidence that Lopez and
Sdazar were members of aviolent, Higoanic gang, the Party Boys (T.T1.239-46,252-90). They were
loyd to eech other, such loyaty was beaten into them during their initigtion (T.Tr.271-72). According
to counsd, this evidence would show Lopez and Sdazar’ s rdationship and Lopez smativeto lieto

protect his gang brother and to pin the offense on Brandon (T.Tr.269-70). Further, the victims were
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not Smply innocent bystanders, but drug users who were connected to Lopez (Tr.91-95). All of these
witnesses could have provided helpful informetion in support of this defense.
Frankie Young

Thetrid court dismissed Y oung' s firg-hand account of Lopez' s gang activity and his assartions
thet Sdazar was his gang brother and hit man from Cdifornia (L.F.756). The motion court ruled thet
gang evidence hed been presented & trid (L.F.756). Thisfinding ignores that Lopez minimized the gang
activity at thetrid, and denied that Sdazar was agood friend of his(T.Tr.1070). Reather, hewasa
goad friend of Lopez' s brother’ s and Lopez only dlowed him to day there as afavor to his brother
(T.Tr.1156). Indeed, Lopez pretended like his gang was Smply a Mexican group taking pridein their
neighborhood and thet he hed left thet behind him in Cdifornia (T.Tr.1153,1155,1156). Nothing could
be further from the truth. Lopez continued his gang activity in Missouri, bragged about it to intimideate
others, showing off his scars (Tr.55,911). It worked, otherswere scared of him (Tr.108). They felt
intimideted. 1d. And they knew that Brandon fdt the same way and followed Lopez sdirectives
(Tr.51,53,55,66,81,108,914). Thiswas hardly the evidence presented at trid.

Secondly, thetrid court denied the Frankie Y oung dam, ruling thet the follower evidence was
refuted by thingsin the record (L.F.756). That isexactly the point. Lopez tried to portray Brandon as
taking charge after Sdazar shot the victims (T.Tr.1110-1134). Lopez pretended that hewasan
innocent bystander who wanted to cdl an ambulance (T.Tr.1110,1112-13). Precisdy because Lopez
painted this picture, it was incumbent upon defense counsd to didit evidence from those who knew both
Brandon and Lopez to show the truth -- that Lopez wasin control and Brandon, intimidated and

scared, followed hislead.
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In addition to supporting the defense theory that these gang members were running herd over
Brandon and pinning ther actions on him, this evidence would have provided compeling mitigetion.
Onewho adts under duressin committing murder should have his punishment mitigeted. 8
565.032.3(6). See also, State v. Herrera, 850 P.2d 100,113(Az.1993) (Satutory mitigeting
arcumstances of duress established where father coerced his son into shoating). Whether adefendant
was the planner of the crime goesto a defendant’ srdevant culpability. Mak v. Blodgett, 970 F.2d
614,623(9thCir.1992). In Mak, thefalure to investigate and discover thet an unindicted individud
actudly planned the massacre of thirteen people condiituted ineffective asssance of counsd. Id. a
617. Onesraein the offense and information that athird party planned the offense isrdevant
mitigeting evidence under the Eighth and Fourteenth Amendments to the United States Condtitution. Id.
a 622-23. Evidence that adefendant is afollower, not aleader, explains how he can be“putty” inthe
hands of anather. Glenn v. Tate, 71 F.3d 1204,1211(6thCir.1995).

AsinHerrera, Mak, and Glenn, counsd needed to present evidence showing that Brandon
was afadllower, not aleeder. He was putty in the hands of the older, dominearing Lopez who
intimideted Brandon and others. Lopez was directing the activities, tdling Brandon and Salazar to
dispose of the guns, ammunition and drug pargpherndia. He certainly was nat the innocent bystander
he damed to be.

Fndly, the court found that snce Crasby had deposad Y oung (Tr.1071-72), Brandon failed to
show that counsdl’ sfalure to didit this favorable evidence was not reesoneble trid srategy (L.F.756).
This condusion ignores counsd’ stestimony that they beieved Lopez and Sdazar were gang members
running herd over their dient (Tr.1016,1094). They bdieved Brandon was agood kid, hed not shat

anyone, and was smply caught up with the wrong people (Tr.1050,1090). He was not making any
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decisonsthet night (Tr.2024,1094). Thus, counsd unreesonably falled to didit thisfavoradle evidence
from Frankie Y oung when she tedlified for the Sate.
Tery Faris

The court downplayed Farris testimony about Lopez' s contralling rlaionship with Brandon,
because Farris acknowledged that Lopez did not have “complete’ control over Brandon (L.F.756-57).
Additiondly, the court found that Mr. Crosby conduded Farriswould not be hdpful (L.F.757). And
since Lopez admitted sdling drugs, Farris' tesimorny would have been cumulaive. |1d.

Contrary to the court’ sfinding, Mr. Crosby did not say Farriswould not be hdpful; he could
not even remember the Strategy reason for not asking Farris about these things a trid (Tr.1072).
Croshy did recognize that Farriswas not a pillar in the community and would not be a good character
witness for Brandon (Tr.1073). Lopez sfriends and drug buyers were nat pillars, but they were the
oneswho knew Lopez and how he dominated Brandon. Farris admission of buying drugs from Lopez
was presented & trid, but evidence of Lopez' s dominating rdationship even if not complete contral,
wasnot. This evidence would have supported the defense and provided mitigating evidence. See
Herrera, and Mak, § 565.032.3(6), discussed supra.

Brandy Kulow

Aswith Frankie, Brandy tedtified at trid as a State witness, yet counsd failed to dicit favorable
information from her. The court acknowledges as much, but finds thet any prgjudice from thefailure
was overcome by the negaive information that could have been dicited by the Sate (L.F.760). In
support of this condusion, the court points out that when Sdazar thregtened Brandy she did not take

him serioudy. 1d. Brandon could converse with Brandy, sheleft her children with him, Brandon usd

98



drugs, and Brandon hid agun in a haystack -- dipdling the notion that he was nat violent (L.F.759-
60).

Thesefindings are refuted by therecord. Fird, Brandy testified for the State about Brandon
hiding agun in ahaysack (T.Tr.1859) S0 this negative information was dready before the jury. What
Brandy could have done was lessened itsimpeact by teling the jury that Brandon never threstened her.
Shewas smply scared by the gun being dose by (Tr.912). Thejury hed dreedy heard that Brandon
used drugs, by the defense s own expert (T.T1.1893-1900). Thiswas hardly areason not to question
Brandy about Sdazar, his vident threets and how scared shewas of Lopez. Brandy knew Brandon
was eedly led something counsd wanted the jury to know. They unreasonably faled to presant this
evidence,

MarcdlaHillhouse

Trid counsd admitted thet they never talked to Hillhouse prior to trid, but would have wanted
to investigate the information she had about the Galvan incident and the Hoberg bridge incident (Tr.938-
39,952,1016-18,1063-67,1076-77,1095-98). Nevertheless, the court found they were not ineffective
basad on the Rule 29.07 hearing, in which Brandon said “he didn't have no witnesses’ (T.Tr.1993)
(L.F.757-58). The court conduded that counsd could not beineffective for not calling Hillhouse since
Brandon did not disdose her, dting State v. Lopez, 836 SW.2d 28,35 (Mo.App. E.D.1992).

Lopez does support the court’ s finding. However, that intermediary gppdlate court decison
was decided before this Court’ sopinion in State v. Driver, 912 SW.2d 52(Mo.banc1993). Driver
discussed Rule 29.07 in detall. Questions of adefendant such as* did the atorney do everything” or

“not do anything” were too broad to condusivey refute Driver’ s ineffectiveness of counsd dam. |d.
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a 55-56. Rether, to refute such adam the record must show that the defendant would have known of
thedam and thet it was avisble defense. Id. at 56.

Here, Brandon has borderline intdlectud functioning, with an IQ of only 76 or 78 (T.Tr.1882-
83). Hecanread a a4th grade levd (T.Tr.1883). Hisatorneys recognized his deficits and bdieved
hetried to answer dl their quedtions truthfully and give them the information they asked of him
(Tr.1107,1109). Nothing suggeststhat Brandon would have known that Hillhouse could be helpful or
thet she would have provided avigble defense. Rather, the evidence shows thet Brandon did not
understand the severity of the charges and that he could be convicted (Tr.1093). The underlying current
in every conversation with hisattorneyswas “1 didn't kill those boys’ (Tr.1093). Brandon could not
begin to undersand accomplice lighility, or whet witnesses might rebut the State! s aggravation and
provide mitigetion.

The atorneys hed aduty to investigate independent of Brandon. Baxter v. Thomas, 45 F.3d
1501,1513-14(11thCir.1995); and State v. Perez, 952 N.E.2d 984,991 (111.S.Ct.1992). Clientswith
menta defidendies may not even tak to their attormneys See e.g., Baxter, supra a 1514. Sill this
does nat dleviate counsd of ther duty to investigete

Additiondly, the court found that Hillhouse' s tesimony about the Hoberg Bridge incident would
have been damaging; it would have undercut counsd’ s theory thet Brandon was dominated by Lopez
(L.F.758). Hillhouse did provide information that could cut both ways. On the one hand, it did show
thet, when push came to shove, Brandon refused Lopez' directiveto kill. On the ather hand, it showed
exactly how controlling Lopez tried to be and how he enligted othersto do hisdirty work. Theincident
was condgent with the defense that Lopez domineated and controlled Brandon; that Brandon went dong

with things, but he drew the line & killing for Lopez -- Sdazar was the man who did that.
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The court improperly refusad Hillhousg s tesimony regarding the Galvan inddent and made no
findings about this (Tr.101-06; L.F.757-58). The court’s sringent pleeding requirements are unfair and
denied Brandon afull and far hearing. Missouri isafact-pleading date. State v. Harris, 870
SW.2d 798,815(Mo.banc1994). The 29.15 motion must pleed with factual specificity, the name of
witnesses and the nature of thedam. 1d. Harrisfaled to identify the name of amenta hedth expert he
intended to cdl & the hearing or what type of mentd disease or defect he auffered. 1d. Neverthdess,
this Court reviewed thedam. 1d.

In contrast, here, the mation dleged counsd’ sindffectivenessiin failing to invedtigate and cdl
Hillhouse as awitness (L.F.24). It detailed that Hillhouse knew both Brandon and Lopez, thet Lopez
dominated and threstened Brandon, that he once tried to make Brandon kill her and thet Lopez hed
sexudly assaulted her (L.F.24). Thisadequatdy covered the Gavan incident, an example where Lopez
dominated and threstened Brandon. If 29.15 motions must alege, word by word, every detall
expected from awitness, there would be no point in a hearing -- provided by Rule 29.15 (h). The
provisons of 29.15 should be reed together. Here, Brandon's motion spedifically identified the
witnesses to be cdled and the dams of ineffectiveness smply omitting some of the detals of the
witness tesimony. Thus, the court erred in denying thisdam of ineffectiveness

Phillip Reéde

Like Hillhouse, counsd admitted they were unaware of Reidle and had not talked to him before
trid (Tr.941,1069). The court makes the astonishing finding that Snce counsd was unaware of the
witness, they were nat ingffective in failing to cal awitnessthey did nat know about (L.F.760). Under
the court’sandlyd's, counsd who fallsto investigete could never be ineffective. They would never be

aware of the witnessesthey did not investigate. Numerous cases are to the contrary. Kenley,
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Eldridge, and Chambers, supra (dl finding the falure to invedigete ineffective). Recertly, the
Supreme Court too, recognized thet the fallure to investigete and present hdpful evidence condtitutes
ineffectiveness. Williams v. Taylor,120 S.Ct. 1495(2000).

The court downplays the hd pfulness of Reidl€ stestimony about the victims' drug use, saying
Redle had no persond knowledge in the three years before the killing, Dr. Spindler tedtified he found
drugsinthevicims sysems S0 theinformation would have been cumulative, and the jury would have
been inflamed hed the defense atacked the victims (L.F.760). Reide used drugswith Brian Y ates for
twelve years and he knew about his continued reputation as a drug user until his deeth (Tr.93,95). He
knew that both the Y ates would use anything and everything (Tr.91-92), much different evidence then
Soindler’ s account of drugsin ther sysems after one New Year' s Eve paty. Spindler only found
doohal and marijuanaresduein Brian Yaes urine (T.Tr.1398). He found dcohal, marijuanag,
amphetamine and methamphetamine resduein Rondd Yaes urine (T.Tr.1418).

Contrary to the court’ s suggestion that counsd would never use this evidence, because it would
have inflamed the jurors, Cantin acknowledged that had he known about it, he possibly would have
presented it in guilt phase (Tr.941). Counsd would have had to be sensitive in how they dedlt with the
vidims drugue Redé€ stesimony would have been hdpful to show thevidims' rdationship with
Lopez, adrug deder, and their knowledge of the qudity of drugs he was sdling their brather. Thejury
should have known that the Y ates were not two innocent bystanders who werekilled. They used
anything and everything they could -- crack, marijuana, pills-- and they ended up in aviolent dtercation
with Sdazar asareault. At the evidentiary hearing, counsd candidly recognized Reidl€ simportance,

the court should have too.
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Counsd was indfective in failing to investigate and present thisevidence: A new trid should

result.
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VII.

COUNSEL'SFAILURE TO OBJECT TO PREJUDICIAL ERROR AND PERSERVE

ERROR FOR REVIEW

Themotion court clearly erred in denying the Rule 29.15 motion because
Brandon was denied hisright to effective assistance of counsel, due process and was
arbitrarily and capriciously sentenced to death, Sixth, Eighth and Fourteenth
Amendments, U.S. Constitution, in that trial counsel failed to properly object and
preservetheclaimsof error:

1. the State’slate endor sement of penalty phase witness, John Galvan, during

thetrial;

2. theprosecutor’sopening statement that the victim, Ronald Y ateswas
“sprawled out therelike Christ crucified on the cross;”

3. closing argument that the Troy Evans, the one man that linked all three
defendantsto the crime, was destroyed - - suggesting that hewaskilled to
prevent him being called as a witness,

4. closing argument that L opez had no deal when in fact, if hetestified
favorably for the State, he would have his chargesreduced from first to
second degree murder and would receive aterm of years; and

5. expert opinion that Brandon was competent and not suffering from a
mental disease or defect, which wasnot relevant or admissiblein the

penalty phase.
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Brandon was pr gjudiced becausethese errorsdenied him afair trial and a
reliable sentencing proceeding and thereisareasonable probability that had
counsel properly objected, his case would have been reversed and remanded for a
new trial.

Counsd falled to object to prgudicid evidence and arguments; counsd did not know how to
properly preserve conditutiond error for gopdlate review. Brandon was prgudiced in thefird ingtance,
because the erars denied him afar trid and riable sentencing proceedings and secondly, because hed
the issues been adequatdy presarved there is areasonable probability that his conviction and sentence
would have been reversad and remanded for anew trid.

Presavaion Gengdly

Brandon’s amended mation aleged ineffectiveness in counsd’ sfailure to properly preserve
damsfor review (L.F.53). Mr. Croshy intended to preserve dams of error under the federd
condtitution (Tr.1060). He thought it was probably annoying to ajury to dte the entire conditution
when abjecting (Tr.1060-61). Croshy believed thet if he Smply made an objection and stated alegd
ground, that would preserve the daim for dl sate and federd courts (Tr.1061). Crosby sad thet the
dam nead not bein the mation for new trid; an objection and record a trid would sufficiently preserve
theissue 1d. Smilaly, Mr. Cantin thought a smple objection, such as hearsay or rdevancy would
preserve adam under the U.S. Conditution (Tr.935). Hetried to preserve conditutiond error the best

way thet heknew a thetime. Id.

1. John Gdvan, Sa€ s Pendty Phase Witness
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The State cdled John Galvin who daimed thet Brandon hed stabbed him months before the
charged offense (Tr.938). The State had nat endorsed Galvin beforetrid, counsd received notice of
thiswitness during the guilt phase of trid (Tr.951,1063). Counsd objected to the late endorsement, but
did not ask for acontinuance (T.Tr.1466-79). Defense counsd wanted timeto investigate this
dlegation (Tr.951-3). Given the 9ze and complexity of the case, they could not passibly begin
investigating him during the trid (Tr.952,1064). Both attorneys thought they asked for a continuance
because of the late disclosure; they absolutdy wanted one (T1.953,1064). They would have looked
into Galvan in depth (Tr.1065-66). Allowing counsd to question Galvan was insufficient
(T.1112,1116,T.Tr.2477).

On gpped, this Court denied the dam of error from the late endorsement of Gdvan. State v.
Hutchison, 957 SW.2d 757,764 (Mo.banc1997). This Court found it “noteworthy that Hutchison
did not saek a continuance from the trid court asking for more time to complete his investigation.
Failure to seek a continuance leeds to the inference that the late endorsement wias not dameging to the
complaning party.” Id.

Had counsd requested time to investigete, they could have discovered that Marcdla Hillhouse was
present during the gabbing. In an offer of proof, Hillhouse provided detalls of the Gavan stabbing
(Tr.101-06). Lopez had garted the fight and urged Brandon to stab Galvan (Tr.104-05). Brandon fdt
bed afterwards and helped Hillhouse bandage Galvan (Tr.106). Galvan confirmed that both Lopez and
Hillhouse were presant during thisincident (Tr.131). Had counsd asked Galvan, he would havetold
them about who ese was there (Tr.134).

2. Rondd Y aeswas Sorawled Out Like Chrig Crucified on the Cross
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In the State’ s opening statement, the prosecutor said that Rondd Y ates was sorawled out like
Chrig crucified on the cross (T.Tr.776). Counse recognized that the Statement was objectionable, but
fallowing his generd rule, did not object unless the Satement waas “too far out of ling’ (Tr.944,946).
On gpped, this Court recognized that the statement was offengive, but it did not conditute a manifest
injustice or miscarriage of judtice, 0 the Court did not review for plain error. Hutchison, supra at
765.

3. Troy Evans Was Destroyed.

Troy Evansdied prior to trid, o his depodition was used in lieu of hislive tesimony
(T.Tr.1532). No evidence was offered to show how he died or that Brandon was in any way
reponsble  Frankie Y oung Smply said he died August 6 (Tr.1505). Yet, in his dosing argument, the
prosecutor argued thet “[t]he one man that could link dl three defendants to this crime scene was
destroyed. Not by the State, but by the three defendants. Had to get rid of those shoes; the thing thet
linked them there” (T.Tr.1815). Again, trid counsd stood silent and did not object.

4. Prosecutor Tdls The Jury That Lopez Has No Dedl

The State argued thet it had not made a ded with Lopez (T.Tr.1820). Counsd knew, or should
have known that this was untrue; the prosecutor admitted, on the record, thet it had pleadiscussons
with Lopez s atorney and hed told him thet if Lopez was a good witness for the State a Brandon's
trid, the State would reduce the charges of first degree murder to second degree murder (T.Tr.142).
They had not reached an agreement on aterm of years, but the State wias thinking about 30 years. 1d.
Despite this statement, counsd maintained thet the prosecutor never told them there was a ded
(Tr.991,992-93). Inan offer of proof, counsd said thet if Lopez had thisded or expected to get aded

for second-degree murder and 30 years that would have been extremely important (Tr.992).
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5. Brandon's Competence And Mentd Disease Or Defect

During the pendty phase, the prosacutor crass-examined Dr. Bland about whether he believed
that Brandon was competent and whether he had any mentd disease or defect that rdieved him of
crimind responsibility (T.Tr.1902-03). Counsd did not object to thistestimony. 1d. Counsd
explained that he did not know why he failed to object, but an objection probably would have given the
prasecutor more time to talk about how competent Brandon was and he did not want to discredit his
own expert (Tr.1082).

Standard of Review

This Court mugt review thetrid court’ sfindingsfor dear error. Sandersv. State, 738
SW.2d 856, 857(Mo.banc1987). To edtablish ineffective asssance, Brandon must show thet his
counsd's performance was deficient and that such performance prgudiced hiscase. Strickland v.
Washington, 466 U.S. 668(1984); and Williams v. Taylor, 120 S.Ct. 1495,1511-12(2000). To
prove prejudice, Brandon must show a "reasonable probability thet, but for counsd's errors, the result
of the proceeding would have been different.” 1d. and State v. Butler, 951 SW.2d
600,608(Mo.banc1997). Counsd can beineffective for faling to object to prgudicid evidence,
Kenner v. State, 709 SW.2d 536,539(Mo.App.E.D.1986); and argument, Copeland v.
Washington, 232 F.3d 969,974-75(8thCir.2000); Sate v. Storey, 901 SW.2d
886,901(Mo.banc1995).

Applying these dandards, thetrid court’ s findings and condusons are dearly erroneous. The
trid court ruled thet falure to presarve error and properly object to error was not cognizable in the
29.15 and even denied Brandon the right to present evidence on some dams (L.F.775,761-

62,768,Tr.992). Kenner and Copeland, supra had othewise, both finding ineffectiveness for
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failing to object. Tothe extent State v. Loazio, 829 SW.2d 558,569-70(M0o.App.E.D.1992) 2
holds otherwise, it should be overruled.

The court brushes asde that counsd did not know how to properly object. “To preserve gppdlate
review, conditutiond dams must be made at the firgt opportunity, with citations to spedific conditutiond
sections” State v. Parker, 886 SW.2d 908,925 (Mo.banc1994). For example ahearsay objection
does not preserve aviolaion of one sright to confrontation under the Sixth and Fourteenth
Amendments Id. Errorsmust be induded in the mation for new trid. Rule 29.11(d). Counsd did
not know how or when to object, and areview of Brandon's specific dams show how hewas
preudiced.

1. John Gavan, Sa€ s Pendty Phase Withess

Counsd admitted that they wanted a continuance and thought they had asked for one when the
State endorsed Galvan during thetrid. The court dismissed their ineffectiveness, saying Brandon could
have told them who ese was there and Brandon failed to proved prgjudice (L.F.766-67). Thisfinding
ignores that what Brandon told counsdl was of no importance, Snce counsd hed no timeto invedtigate

oncethetria began (Tr.951-53,1064). Both atorneys thought they asked for a continuance because of

8 |oazio ruled that ineffective assistance of counsd daims are limited to errors which prgiudice the
movant by denying him theright to afair trid and cannot indude dams regarding the failure to object.
Id. Loaziawas aconsolidated apped under former Rule 29.15. Rule 29.15 (&) has been amended to
specificaly indude daims of ineffective assstance of trid and gppelate counsd. Clams about the
goped are now to beincdluded in the 29.15 proceedings. Walker v. State, 34 SW.3d 297,

301(Mo.App.S.D.2000).
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the late disdosure; they absolutely wanted one (Tr.953,1064). They would have looked into Galvan in
depth (Tr.1065-66).

The prgudice from counsd’ sfailure to ask for a continuance is established by this Court’'sown
opinion. Sate v. Hutchison, supra a 764. The Court found it “noteworthy thet Hutchison did not
saek a continuance from the trid court asking for moretime to complete hisinvedtigetion.” Id. The
falure led this Court to the inference that the late endorsament was not damaging to Brandon. 1d.
Nothing could have been more untrue.

Brandon aso established what investigation could have reveded, but the trid court rejected its offer of
proof by Marcdla Hillhouse (Tr.101-06). Lopez had sarted the fight and urged Brandon to stab
Gavan (Tr.104-05). Brandon fdt bed afterwards and helped Hillhouse bandage Galvan (Tr.106).
Gavan confirmed thet both Lopez and Hillhouse were present during thisinaident (Tr.131). The court
ignores dl thishdpful evidence in finding no prgudice

2. Rondd Yaeswas Sorawled Out Like Chrig Crudfied on the Cross

The court rgected this daim on four grounds 1) nat cognizeble 2) not plain error, thusiit
waan't prgudicid; 3) counsd’ stesimony established it was Srategic; and 4) sncethe jury was
ingructed that arguments were not evidence, there could be no harm (L.F.761-62). Numerous cases
edtablish thet the daim was cognizable. See e.g. State v. Storey, 901 SW.2d
886,901(Mo.bancl1995); Copeland, supra. ThisCourt hasfound that counsd can be ineffective for
faling to object to improper argument, even if the arguments are not plain eror. Storey, supra.

These cases found harm, even though the jury was indructed thet the arguments are not evidence. 1d.
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The Eighth Circuit hes explicitly rejected this ressoning. Antwine v. Delo, 54 F.3d 1357,1364(8"
Cir.1995).

Asfor thefinding of srategy, it does not withstand scrutiny. Counsd recognized thet the
Satement was objectionable, but following his generd rule, did not object unless the Satement was “too
far out of ling” (Tr.944,946). If saying avictim is goread out like Jesus Chrigt on the crossis not out of
ling, what is? Courts routindy find rdigious arguments violate the Eighth and Fourteenth Amendments
Sandoval v. Calderon, 231 F.3d.1140,1149-51(9thCir.2000) and cases cited therein. These
arguments are S0 prejudicid that some courts do not even require ashowing of prgudice
Commonwealth v. Chambers, 599 A.2d 630,644(Pa1991). This Court aso found this Satement
offensive, but without an objection would nat review for plan eror. Hutchison, supra a 765. Since
counsdl had no good reason for not objecting, this Court should reverse.

3. Troy Evans Was Destroyed.

Perhgps the mogt egregious argument was the prosecutor’ s suggestion that Troy Evanswas
destroyed by the three defendants Since he could link them to the crime (T.Tr.1815). Again, trid
ocounsd good slent and did not object. Yet thetrid court denied this daim, because counsd failed to
goecificaly question Mr. Crasby about why he did not object (L.F.768), ignoring thet counsd hed
asked Mr. Cantin about Troy Evans (Tr. 966). There could be no legitimate reason for failing to object
to the suggestion that Brandon had destroyed or killed awitness because he could implicate him. The
falureto object to other crimesisinefective and prgudicid. Kenner, supra. The court erred in
ruling otherwise

4. Prosscutor Tdls The Jury That Lopez Has No Ded
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The court denied thisdaim, saying that counsd failed to ask counsd why he did not object
(L.F.768). Thisfinding iscontrary to the record, and ignores that the court refused to acoept the offer
of proof when Brandon tried to question counse about why he did not object (Tr.991,992-93).
Counsd maintained that the prosecutor never told them there was aded (T1.991,992-93), contrary to
the record mede a trid (T.Tr.142). Inan offer of proof, counsd admitted thet this was extremdy
important (Tr.992). Asdiscussad in Point |, supr a, thefalureto inform thejury of asnitch'sded is
prejudidiad. Napue v. 11linois, 360 U.S. 264,269-70(1959); People v. Sawides, 136 N.E.2d
853,854 (N.Y .App.1956).

5. Brandon's Competence And Mentd Disease Or Defect

The court found that counsdl was not ineffective in faling to object to the prosecutor’ s cross-
examingtion of Dr. Bland about whether he believed thet Brandon was competent and whether he had
any mentd disease or defect that rdieved him of crimind responsibility (L.F.783-89). The court
acoepted counsd’ s explanation that he did not want to discredit Dr. Bland and he wanted him to tetify
to get Brandon's verson of events beforethejury. 1d. Nether counsd, nor the court explains how an
objection to an improper question by the prosecutor would have discredited the expert.

Furthermore, without an objection, the jury was mided about the rdevance of thismenta hedlth
evidence. The evidence that Brandon was competent to stand trid and not suffering from amenta
disease or defect was not rlevant to any issuein pendty phase. 1t was prgudidiad asit suggested thet
he was respongble for his actions and was degth digible. 1t encouraged the jury to ignore mitigation,
contrary to the Eighth Amendment and due process rights under the Fourteenth Amendment. Lockett

v. Ohio, 438 U.S. 586(1978) (the jury must be dlowed to consder, as amitigating factor, any aspect
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of the defendant’ s character thet is proffered as abags for a sentence less than death). Counsd should
have objected to the improper questions.
Counsd’sfalureto object to dl of thisimproper evidence and argument was unreesonable and
prgudiced Brandon. A new trid should result.
VIII.

BRANDON'SDEATH SENTENCE |SDISPROPORTIONATE

Themotion court clearly erred in rejecting Brandon's claim that thisCourt's
proportionality review violates hisrightsto due process, Fourteenth Amendment,
U.S. Constitution because: 1) thisCourt failsto consider codefendants’ sentences,
Salazar - lifewithout parole, and Lopez - ten year s even when the accompliceismore
or equally culpable; 2) this Court's database does not comply with § 565.035.6 and is
missing numer ous cases; 3) thisCourt failsto consider all similar casesrequired by
8 565.035.3(3); and 4) Brandon did not have adequate notice and opportunity to be
heard.

Brandon dleged that this Court's inadequiete proportiondity review violaied hisrights to due
process under the Fourteenth Amendment to the U.S. Condtitution (L.F.42-44). The motion court
denied rdief ruling thet this Court hed rgected thisdam (L.F.768) ating Sate v. Clay, 975 SW.2d
121,146(Mo.banc1998). On apped, this Court reviews the motion court for clear error. Barry v.
State, 850 S\W.2d 348,350 (Mo.banc1993).

The court'sfindings are dearly erroneous given the vast digparity of the co-defendant's

sentences, the evidence of this Court's inadequiate detabase, the evidence showing Smilar cases could
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and should be conddered, and the lack of adequate notice and opportunity for Mr. Hutchison to be

heard.
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Initidly, Mr. Hutchison recognizesthat Clay, dited by thetrid court, did find this Court's
proportiondity review adequate and ruled thet *co-actor's plea agreements and convictions for crimes
other than firg degree murder are not to be consdered in the proportiondity review of adeeth
srtence” Clay, 975 a 146, diting State v. Roll, 942 SW.2d 370,378(Mo.banc1997). However,
the facts before the trid court require achangein that rule. Here, Sdazar received alife sentence
(BEx.77), even though he shat the victimsin the garage -- plading into mation the eventsthet led to this
horrible crime (T.Tr.1106,1188). Evidence suggested that he was the actud shooter on the farm road
too (Ex.65,L.F.618).

More shocking, however, is Lopez'sten year sentence for second degree murder (Ex.79). The
prosecutor admitted that he thought Lopez was guilty of firgt degree murder (Ex.79t 7-28) and hed
initidly sought the deeth pendlty against him (Ex.78). Lopez's ative involvement in the crime supported
thisdecison. Thevictimswere shot & hisgarage (T.Tr.1106) with guns kept & his house (T.Tr.2090-
93,1200). He had provided the victims with drugs (T.Tr.2097) and had sold drugs on the night of the
offense (T.Tr.1080). He provided the car used to trangport the victims (T.Tr.1113,1116,1203). He
did not say behind, but went with the other defendants to the farm road where the victims were killed
(T.Tr.1123). Hedirected the codefendants on what should be done with the guns, drug pargpherndia,

and other incriminating evidence (T.Tr.1118,1121,1122,1201,1218-19). He admitted burning his

shoes - fearing they would incriminate him (T.Tr.1234). Lopez mede sure the others kept quiet
(T.Tr.1144,1146). After the shooting Lopez mede telephone cals (T.Tr.1147) and gave Sdazar $300
to leavetown (T.Tr.1152). Hewasvery culpable. Y et the State agreed to the ten year sentence at the
ingstence of the victim's family members (Ex.79at 9,27,28,38) who were paid $200,000 by Lopez, a

drug deder (Ex.84).
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The unique facts of this case show that the codefendants sentences can and must be conddered
in deciding whether a degth sentence is disproportionate. The United States Supreme Court agrees that
the comparison of a codefendant’s trestment is condtitutiondly required. Parker v. Dugger, 498 U.S.
308,314-16(1991) (sentences given to Parker's accomplices were rdevant mitigating evidence which
should be congdered not only by the sentencer, but by the appelate court reviewing the degth
sentence); and Richmond v. Lewis, 506 U.S. 40,43-44 (1992) (codefendants conduct and
digpastion of their cases were rdevant mitigators which should be weighed againg aggravators). The
trid court ered in not fallowing the U.S. Supreme Court's directive, this Court's opinion in Clay
notwithgtanding. See dso, Ex Parte Burgess, 2000 WL 1006958 (Ala.July 21,2000) (court should
have taken into account in mitigation dl other participants complete immunity from prosecution); and
Scott v. Dugger, 604 So.2d 465,468(Fla.1992) (Horida Supreme Court considered codefendant’s
sentence in granting defendant collaterd rdief).

This Court should dso condder a codefendant’ s sentence in deciding whether a degth sentence
isdigoroportionate. Under the Eighth Amendment, the codefendant’ s digposition is mitigation that must
be conddered. Parker and Richmond, supra. To the extent this Court exdudes such congderation,
Clay, supra, its proportiondity review is congtitutiondly flawed. The court, thus, erred in denying
rdief onthisdaim.

Appdlate comparative proportionality review isnot conditutiondly required. Pulley v.
Harris, 465 U.S. 37,44-51(1984); State v. Ramsey, 864SW.2d 320,238 (Mo.banc1993).
However, someform of meaningful appellate review may well be condtitutiondly required. Pulley,
465 U.S. a 54 (Stevens, Jooncurring). Once a State provides for mandatory state Supreme Court

review, thet review is subject to ultimete review by the United States Supreme Court. McCleskey v.
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Kemp, 481 U.S. 279,313-14,n.37(1987). Section 565.035.3(3) requires a determination asto
"whether the sentence of deeth is excessve or digoroportionate to the pendty impaosed in Smilar cases
considering both the crime, the strength of the evidence, and the defendant.” By requiring independent
proportiondity review, the Legidature has cregted a protected liberty interest. Ford v. Wainwright,
477 U.S. 399,428(1986) (O'Connor, J.,concurring and dissenting); and Wolff v. McDonnell, 418
U.S.539,557-58(1974).

Section 565.035.6 requires this Court to "accumulae the records of dl casesin which the
sentence of deeth or life imprisonment without probation or parole wasimposed ater May 26,
1977..." (emphedsadded). Evidence established noncompliance with the Satute. In May, 1994, this
Court did not have 189 life cases as required by 8§ 565.035.6 (L.F.264). This Court cannot conduct
the proportiondity review mandated by Satute without the rdevant data thet the Legidaure explicitly
requires.

This Court fallsto congder al smilar cases asrequired by 8§ 565.035.3(3). This Court has
limited the pool of cases contrary to the satute (L.F.288-90). It compares only those casesin which
the death pendty has been imposed. State v. Ramsey, supra a 328. The Court smply finds other
cass that hed the same atutory aggravetor, regardless of how dissmilar the cases might be (L.F.2%4-
95). Limited proportiondity review to degth-sentenced casssisirraiond, contrary to § 565.035, and
violates Brandon' srights to due process

InHarrisv. Blodgett, 853 F.Supp. 1239 (W.D.Wa1994), the court found that
Waghington's proportiondity review violated procedura due process. Smilarly, Brandon does not have

adequate notice of the procedure to be followed and a meaningful opportunity to be heard.
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Brandon followed the directives of Lopez. He panicked when Sdazar shot the victims. Even
though he was nat the most culpeble of the defendants he isthe only one condemned to die. The
reason:  he could not afford high-priced atorneys and could not pay the victims families $200,000 to
goaehislife Hissentenceis digproportionate; this Court's proportiondity review is uncongtitutiond.

This Court should find dear eror and impose a sentence of life without probetion and parole
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IX.

PENALTY PHASE INSTRUCTIONS

Themotion court clearly erred in denying Brandon’s claim that the penalty
instructions ar e not understood by jurorsand counsel failed to object to the
instructionsin violation of Brandon'srightsto due process, effective assistance of
counsel and to individualized sentencing not imposed ar bitrarily or capriciously,
Fifth, Sixth, Eighth and Fourteenth Amendments, U.S. Constitution in that Brandon
proved that jurors comprehension islow, around 50%, and theinstructions can
easily beimproved by rewriting to reduce redundancy, legal jargon, ambiguity and
complex language, and counsel believed the instructions wer e objectionable, but
unreasonably failed to offer evidenceto support their objection, and Brandon was
prejudiced becausethelessjurorsunderstand, the morelikely they aretoimpose
death.

The pendty phase indructions are confusing and uncongtitutiona. Counsd was ineffective; they
objected, but failed to present any evidence to prove the dam that the indructions are uncondtitutiond.
Brandon was pregjudiced because the less jurors undersand the ingtructions, the more likely they areto
give degth.

The 29.15 moation dleged counsd's ineffectiveness with regard to the pendty phase indructions
and the condtitutiond infirmities they pose (L.F.26-28). Brandon proved hisdam. Dr. Richard

Wiena™® tested jurors comprenension (L.F.399). Juror comprehension of the pendlty phaseingtructions

° The motion court considered Dr. Wiener' s afidavit and rdlated exhibits (L.F.398-618).
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was low, the mean accuracy rate failed to reach the 60% levd (L.F.613). Jurors did not understand the
concepts of individudized congderation of mitigation, proof beyond a reasonable doubt, burdens of
proof, guided discretion and thet the respongibility for sentencing rested with the jurors (L.F.474). See,
"Comprehenghility of Approved Jury Ingructionsin Capitd Murder Cases" Journal of Applied
Psychology, Vol.No.80, No.4, 455-67. The study contained a control group and modd ingructions
which gave abasdine levd of comprehension and showed that comprehension could be improved
(L.F.400,474,475,606,614), addressing the problems discussed in Freev. Peters, 12 F.3d 700,
705-06(7th.Cir.1993). Thelessjurors undersand the indructions, the more likely they areto give
desth (L.F.399,475,613).

The court denied thisdam, ruling that dlegations of indructiond error are not cognizablein a
29.15 proceeding and are for direct goped (L.F.761). Thisfinding isdearly erroneous. Brandon
spedificaly dleged counsd's ineffectivenessin failing to properly object to and to adduce evidence to
support his objections to the pendty phase indructions (L.F.26-28). Counsd can be ineffective for
faling to properly object to animproper indruction. Gray v. Lynn, 6 F.3d 265,269-71(5thCir.1993).
Clams of ineffectiveness must be raised in the 29.15 and cannot be raised on direct goped. State v.
Wheat, 775 SW.2d 155(Mo.banc1989). Further, the plain language of Rule 29.15(a) supports
raisng dl conditutiond dams, egpedidly Snce Brandon had evidence to present to support thedam.

The court dso ruled that trial counsd acted reasonably by filing mations challenging indructions
(L.F.761). However, factud dlegationsin motions are not sdf-proving, but require evidence to support
them. Statev. Gray, 926 SW.2d 29,33 (Mo.App.W.D.1996).

Additiondly, thetrid court dited this Court'sdecison in Sate v. Deck, 994 SW.2d 527,542-

43(Mo.banc1999) for the propogtion that Dr. Wiener's sudy must be discounted (L.F.761). In Deck,

120



this Court was reviewing acompletdly different issue -- whether thetrid court abused itsdiscretion in
faling to define "mitigation” basad on questions the jury had asked. Trid counsd should have focused
on Deck's particular jurors, rather than relying on Dr. Wiener's more generdized sudy. 1d.

In contradt, here, the issue iswhether trid counsd was indffective in failing to present evidence
before trid, in support of the mations counsd filed. In deciding that issue, this Court reviews for
whether thetrid court dearly erred. Barry v. State, 850 SW.2d 348,350(Mo0.banc1993). To
egeblish counsd was ineffective, amovant must demondrate thet counsd failed to exerdsethe
customary skill and diligence a reasonably competent atorney would have exercised under Smilar
crcumstances and hewas prgjudiced. Strickland v. Washington, 466 U.S. 668,687(1984).

Here trid counsd mede factud dlegations in mations chalenging the pendty phase indructions
but provided no evidentiary support (T.Tr.1843). Counsd merdly objected. 1d. Counsd acted
unreasonably in failing to provide evidentiary support for its motion chalenging the pendty phese
indructions.

Brandon was pregudiced by counsd’ sfallures. Theindructions were condtitutiondly defective
because areasonable likdihood exigs that they mided jurorsinto sentencing Brandon to degth. Boyde
v. California, 494 U.S.370, 380(1990). Jurors do not understand the basic legd principles
necessary to decide punishment (L.F.613,474). Aggravators must be proven beyond areasonable
doubt. InreWinship, 397 U.S. 358(1970). A juror mugt be freeto condder any potentidly
mitigeting factors Lockett v. Ohio, 438 U.S. 586,604(1978). Requiring the jury to agree
unenimoudy on amitigating factor vidlaes the Eighth Amendment. Millsv. Maryland, 486 U.S.
367(1988). The ultimate decison for imposng a sentence of deeth restswith thejury. Caldwell v.

Mississippi, 472 U.S. 320(1985). The confusion creates the risk thet the deeth sentence may be
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imposed arbitrarily and capricioudy, in vidlaion of Furman v. Georgia, 408 U.S. 238(1972), and
Gregg v. Georgia, 428 U.S153(1976). Therisk isgreat Sncethe gregter the jurors confusion, the
more likely they are to impose death (L.F.399,473,613).

Themation court dearly ered in denying Brandon’s mation to vacete his sentence. A new

pendty phase should result.
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X.

REASONABLE AND NECESSARY LITIGATION EXPENSES

Themotion court clearly erred in denying Brandon's motion for
postconviction relief in violation of Brandon'srightsto due process, Fourteenth
Amendment, U.S. Constitution, and Rule 29.16(d) in that the state public defender
failed to provide counsel with reasonable and necessary litigation expenses, denying
counsel money to investigate witnesses and recor dslocated in the State of California
wher e Brandon and his codefendants grew up and spent the majority of their lives,
evidencerelevant to both the guilt and penalty phase claims.

Brandon's counsd informed the court, both in his amended mation and by afidavit thet the
State Public Defender denied them ressonable and necessary litigation expensesin violation of Rule
20.16(d). (L.F.98-99, Ex.63). The State Public Defender denied counsd funds necessary for
investigating daims (Ex.63). Much of the evidence, induding witnesses and records was located in the
Sate of Cdiforniawhere both Brandon and his codefendants grew up and spent amgority of their lives
(L.F.98-99). Counsd requested $15,000.00 to investigate Brandon's daim, the Public Defender
provided goproximately hdf of thet (L.F.99,Ex.63, a 3-4).

The court denied thisdam, finding thet the effectiveness of pogconviction counsd is
unreviewable (L.F.808). The moation court’sfindings are erroneous. While cases do hold that the
effectiveness of postconviction counsd isnat cognizable, State v. Hunter, 840 SW.2d
850,871(Mo.banc1992); State v. Ervin, 835 SW.2d 905,928-929(M 0.banc1992); none of those

casss were decided snce Rule 29.16 was enacted.
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Rule 29.16(d) provides: “Asto any counse gppointed as provided in this Rule 29.16, the deate
public defender shall provide counsd with reasonable compensation and shdl provide ressonable and
necessay litigation expenses” (emphads added). Since the rule contains language of unmigtakable
mandatory character, it creates an expectation protected by the Due Process Clause. Ford v.
Wainwright, 477 U.S. 399,428(1986) (O'Connor, J., concurring and dissenting). Under the Due
Process Clause, a gate-created right cannot be arbitrarily abrogated. See Wolff v. McDonnell, 418
U.S. 539,557-58(1974).

Since Brandon' s atorneys were denied reasonable and necessary litigeation expenses, this Court
should remand, with ingructions thet the expenses be provided and counsd should be given the

opportunity to adduce additiond evidence to support hisdams
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CONCLUSON

Based on the argumentsin Points |, 1V, VI, and VI, Brandon requests anew trid; Points i1,
V, and IX, anew pendty phase Point |1, an evidentiary hearing; Point V111, this Court vecate his degth
sentence and impose life without probation or parole; and X, remand for further procesdings congstent

with Rule 29.16.
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